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AUTHOR’S PREFACE 


Tn the field of jurisprudence, our indigenous works 
do not present the variety of types known to the 
Continent. To take but one representative language, 
the German (which has been the most prolific in the 
exhibition of juristic types), in but one of the fields 
of legal gcicnee (e. g., formal jurisprudence), we find 
such varieties as the Hinfiihrung in die Rechiswrs- 
senschaft, the Juristische Hnzgyhlopddie, the Allge- 
meine Rechislehre, the Pandektenlehrbuch, the Ju- 
ristische Pringipienlehre, to say nothing of the ex- 
amples of Cursus, System, Grundriss, or Repertor- 
ium. It is the Juristische Hinfiihrung, especially, 
which has heen little cultivated in our language. The 
works that correspond in subject-matter with the 
Eneyklopaidie are hardly either for the layman or 
the novice in law. The object of this book is to pro- 
vide a survey of the scope of law and of some of its 
ideas, methods, and problems. It is the author’s 
hope that it may be found useful to the law student 
for a perspective of the domain of legal science and 
also to the student who is not interested in the prac- 
tical details of the law but yet who wishes to acquaint 
himself with an outline of its subject-matter and 
some of its leading working ideas. 

I acknowledge my indebtedness to my friend 
Donald Donohoe for preparation of the index. 


ALBERT KOCOUREK. 
Nortuwestern University Law Scoot. 
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§1. Basis of Classification. The subject matter 
of legal science may be treated from two points of 
view: (1) temporally; (2) structurally. 


§2. Temporal Division. The temporal division 
has three phases: (a) past time; (b) present time; 
(ce) future time. 


§3. Past Time. Legal history, or the history of 
legal rules, or the history of legal institutions, ob- 
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viously falls into the division of past time, The 
historical approach to law is necessary singe it af- 
fords the perspective without which existing rules 
or institutions can not be fully understood. In the 
Anglo-American system of law in which the literary 
sources of the law (statutes and cases) extend back 
often to Norman times, historical induction as a 
means of forecasting the probable course of decision 
in modern litigation is a regular professional work- 
ing method. 

The need of the historical approach quite dom- 
inated methods of teaching until recent years. The 
earlier case-books put large emphasis on the process 
of growth of legal rules. This valuable method, how- 
ever, suffered the disadvantages, when carried out 
in logical strictness, of affording too narrow a view 
of the immense scope of law, and of neglecting the 
many points of codrdination of the law. Recent 
case-books tend to overcome these disadvantages by 
a textual condensation of historical facts, leaving 
more time for analytical comparison of the rules and 
doctrines that determine legal questions now arising. 
The historical method, nevertheless, remains im- 
portant and in many instances indispensable. This 
is often true even where the common law has been 
reduced to a code. For example, the Uniform Sales 
Act cannot be successfully interpreted without 
knowledge of the cases upon which that codification 
was based. 

The conservative (i. e. the historical) element is 
stronger in Anglo-American law than in the modern 
Roman system of law of Europe. This is due to 
various influences, the most important of which are: 
(i) the traditional view that case law represents a 
more rational and more accurate sense of justice 
than legislation; (ii) the rule of law that statutes in 
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derogation of common law are to be strictly con- 
strued;, (iii) the absence of a scientific legislative 
technique; (iv) the lack of a scientific terminology 
widely accepted and generally understood. The na- 
ture of these underlying causes makes it certain that 
the historical factor in Anglo-American law will long 
remain of first-rate importance. 


§4. Present Time. Present time is the phase 
which includes all the legal facts which control exist- 
ing questions of law. Historical facts are carried 
over into the present, and the effort of the lawyer 
is to possess a professional equipment of technical 
knowledge having present validity. More than nine- 
tenths of the courses in the law school are devoted 
to the problem of answering the question, What are 
the existing methods of solution of legal problems? 
And incidentally, What are the solutions of these 
problems? 

It is a rule of our law that judicial decisions are 
not in themselves an ultimate source of law but are 
only evidence of what the law is. This rule is known 
as the Declaratory theory of precedent. Where there 
is a series of conflicting decisions on the same legal 
question in the same jurisdiction, as thus, the series, 
a, b,c, d, é, the last decision, e, prima facie is the best 
evidence of the rule of law; but this evidence may be 
rebutted and it is possible that the next decision in 
the series will be an entirely new letter, f. The 
Declaratory theory is affected by another rule of 
law called the rule of Stare decisis according to 
which, in general, inferior courts are officially obliged 
to follow the rules applied by superior courts. Toa 
large extent, courts of last instance (usually called 
Supreme courts) also follow the rule of Stare decisis. 

According to the Declaratory theory, the actual 
rule of law which is assumed to be already in exist- 
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ence is never directly encountered and the nearest 
approach to the rule is evidence of the rule, but, as 
we have seen, this evidence is rebuttable, so that, as 
a matter of theory, we never can be certain that any 
given application of law is correct or that it has 
finality. 

This theory is highly interesting and serves a very 
useful purpose in connection with the rule of Stare 
decisis. The Declaratory theory grew up to conceal 
the fact that judges make law; the theory is that they 
only apply it. While the purpose was to cloak the 
real fact, the consequences were wholly uncaleulated. 
It has been a very powerful instrument to enable the 
law to grow in accordance with economic changes in 
society. While it is unthinkable that the forces of 
social expansion could have been confined by explicit 
recognition of the fact that the great bulk of the law 
known as the common law was either originally 
created out of new conditions or has heen officially 
formulated on a background of custom aud a common 
inheritance of social order, yet the fact remains, that 
this magnificent fiction operating by indirection has 
been the chief instrument which has given our law 
its specific character of mobility and democracy. It 
has been amenable to change and growth at all times 
in proportion ag the need has been clearly seen; but, 
of course, not evenly or methodically, or even re- 
sponsive in all cases where the need of change has 
been insistent. These necessary alterations have 
not awaited the initiative of legislatures or of min- 
istries of justice, but have been made from case to 
case. They have arisen out of the heat of concrete 
legal controversies, and while the actual official 
formulation of these changes has been made by the 
courts, the moving cause of these adjustments has 
been the work of the bar and the conflicts of interest 
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in hnman society. In this hes the factor of democ- 
‘aey in gir law. All of those who codperate in the 
application of law have been and are instruments of 
law-making. J4 has heen and is a democracy not. of 
the multitude bul of intelligent men. The law has 
come, uot from above, ready made, ag in the countries 
of modern Roman law, but from the living soil of 
life. 

The Declaratory theory in action has a centrifugal 
tendency to leave the law in a somewhat uncertain 
state for the need of predictability, but the com- 
panion rule of Stare decisis has operated to prevent 
the tendeney from exceeding the limits of reasonable 
practicality. It is probable, however, that this pro- 
cess of evolution is reaching an end, The sourees 
of our law are becoming execedingly diffieult to deal 
with because of their wide range in the historical 
dimension aud because of the gveat bulk of reported 
decisions. Oul- of these rich matorials it is now de- 
sivable that there be collated iv systematic form the 
living structure of the system now lying mnorganized 
in many thousands of volumes of reports. 

Au important beginning’ in this direction has 
already been made wider the auspices of the Amer- 
jean Law Tustituie. The Tnustitute operating with 
ample funds and winder able management purposes 
to make a statement in systematic form of the pre- 
vailing rules and doctrines of private law. The ac- 
tual work is being done by distinguished specialists 
assisted by specialist advisers. Iti is the hope of the 
Institute that its final statement of the existing law 
will be accepted as prima facie authority by the 
courts. Itis clear that this important program falls 
much short of official codification but it is equally 
clear that official, uniform codification of all the law 
in the States of the United States is unattainable at 
this time. 
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Reverting, now, to the question concerning the 
time dimension in which the lawyer’s work lies, we 
have seen that present knowledge of existing law is 
the chief aim for a professional equipment and that 
the same knowledge chiefly concerns the law student. 
But we have also seen that actual knowledge of the 
law is impossible under the terms of the Declaratory 
theory. Yet this theory, however valid and valuable, 
as a constitutional theory of the system of precedent, 
must not be permitted to obscure the facts. The fact, 
important here to notice, is that while the courts 
have no greater access than others to the mysterious 
law implicated by the Declaratory theory, yet the 
courts decide controversies as if the applications 
made were the highest legal truth. Itis that concrete 
and practical application in which the lawyer is in- 
terested and the essence of his work is to predict 
what these applications will be under given facts. 
His skill is measured very largely by the success he 
attains in these predictions. It will be noticed that 
he predicts not what the law is or what it will be, 
but rather what, in a given case, a court will do. 
There are two things clearly distinguishable here: 
(1) the actual law which can not be known ul- 
timately; (2) legal phenomena. It is common to re- 
gard these phenomena (i. e. the decisions of courts) 
not merely as evidences of law but as law itself. For 
convenience we shall speak of the law which under- 
lies the Declaratory theory as the Ideal law and we 
shall call the product of the efforts made by judges 
to attain that Ideal law in the course of litigation, 
the Applied law. 

The decision of the court in a law-suit is an ad- 
judication between the parties which settles their 
rights; it is the law of, and for, the case. But all 
Applied law is legal history. It may be very recent 
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history but history it is, nevertheless. There is not 
and can,not be absolute certainty that a decision just 
made will be followed even in principle in the very 
next case to be decided by the same court. A dif- 
ferent view of the Ideal law may arise from a slight 
variation in the facts resulting in an essential con- 
flict in the Applied law. In matters of detail, these 
conflicts of Applied law are very numerous in any 
single State in the course of a few years. Courts 
of appeal (so-called appellate courts, supreme 
courts, courts of error, ete.) are commonly, though 
not always, collegiate benches. Where opinions are 
delivered in writing, in collegiate benches, the work 
of the court is divided among the members of the 
court, and it sometimes happens that where a num- 
ber of decisions are rendered in as many different 
cases, conflicts in the Applicd law will be discovered 
after the written opinions are published. The con- 
tingency of error is large in keeping the Applied 
law of any State consistent and these departures 
arising out of error frequently perpetuate them- 
selves under the rule of Stare decisis as new rules 
of Applied law under the guise of distinctions. 
Much of the Applied law owes its origin to pure 
error, but these crrors, once established, become as 
enduring as the Applied law which consciously seeks 
to approximate the Ideal law. 

There are, therefore, two forces constantly at 
work: (1) the tendency to depart from the Applied 
law under a conscious impulse to correct injustice; 
(2) the unconscious tendency to depart from the 
Applied law under the influence of error. These two 
factors of growth are sufficiently pervasive to make 
the task of predicting the application of law very 
difficult, especially when we consider the enormous 
bulk of the law and the fact that the rules must be 
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extracted from particular cases, each having its own 
special background of facts which must be measured 
carefully in order to test the value of its future ap- 
plication. 

We come then to the point that the law used in tha 
decision of cases is not an existing body of rules but 
is a becoming body of rules. The work of the lawyer 
accordingly looks always to future time. The pre- 
dictions of law, it is true, rest in the present dimen- 
sion of time, but the subject matter of these predic- 
tions falls in the dimension of future time. The 
Ideal law, on the other hand, theoretically is un- 
changeable. It is the most rigorous form of Natu- 
ral Law disclosed by any actual system of law and 
this fact needs to be emphasized for a correct un- 
derstanding of the nature of Anglo-American law, 


§5. Future Time. If the Actual law is a body of 
rules in the process of becoming or more accurately 
is a body of applications of Ideal law in the process 
of becoming, we have already a very important sub- 
ject matter of the future time dimension. It will 
suffice, if there be added the work of the logislator. 
All legislation, of necessity, operates in future time, 
even where, as in ex post facto legislation, it seizes 
on past situations of fact. So far as legislation ere- 
ates duties or powers, they must be future duties or 
powers. It is not otherwise in the case of Applied 
(case) law which creates only prospective duties 
or powers which grow out of past situations. If 
this is not at once clear, it may be put in this form: 
There can not be today a duty or a power to do some- 
thing yesterday. The facts of yesterday may be the 
occasion for the creation of today’s duty or power, 
and while rules may have the appearance of retro- 
action they must in fact be prospective in operation. 
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It ig not proper, therefore, to speak of retroactiwe 
rules of law, but it is allowable to speak of retro- 
spective rules, since such rules while made in con- 
sideration of past situations have their only force in 
future time. 


A. RecaprrruLation 


§6. Past Time—Legal History. The past time 
dimension includes such topics as legal history of 
rules, institutions, and movements, and biography 
of lawyers and judges. It includes also all case law 
and all legislation already enacted. History has no 
time limitation as to remoteness. A case just de- 
cided or a statute just enacted is as clearly legal 
history as if the case or the statute were a century 
old. It follows from this that the chief working 
apparatus of the lawyer or of the law student is legal 
history. It is true that a judicial opinion whether 
just published or even just delivered, or whether 
from the Year Book period, may have present force 
and vitality affecting the Applied law of the future 
but there is an important distinction between what 
is done (adjudicated) or said (reasons given for a 
decision) and the logical force that follows from 
what is done and said. A court in making a decision 
has no control over the logical or causal effects of 
that decision as it may influence future litigation. 
The court only can decide an existing controversy 
and give such reasons as it may for the decision. 
The logical or causal effect on future litigation may 
be: (1) that neither the adjudication nor the explan- 
ation of it may be accepted; (ii) that the adjudica- 
tion may be accepted as correct but the explanation 
may be rejected as erroneous; (iii) that the adjudi- 
cation may be rejected as erroneous and the expla- 
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nation be accepted as correct. The court making the 
decision, has, it must be plain, no control of the fu- 
ture of the force that will follow what is done and 
said. This equally is true when the judge is the 
same judge in both cases, since there are instances 
enough to show that the same judge in a later case 
has refused to follow either his adjudication or his 
explanation of an earlier case. The philosophical 
explanation of this phenomenon is that any future 
fact is determined not by one line of force but also 
by all other converging lines of force. A decision 
with its accompanying explanation is only one line of 
force among many others. It also may be noticed 
here that when a court decides a controversy it de- 
livers an ‘opinion.’ The word is well chosen to char- 
acterize the non-conclusiveness of judicial acts. 

As to legislative enactments, it might seem on first 
impression that the explanation given for case law 
does not accurately state the fact for legislation; 
but no exception can be made even for legislation; 
it is only legal history after enactment, no matter 
how recently or how remotely. 

There is no Declaratory theory of legislation. 
Legislation, in theory, does not declare what the law 
is or is to be; in theory, it makes law. Courts in 
applying law do not have authority to set aside the 
legislation of the State on the ground that the leg- 
islation is unreasonable or illogical, if the meaning 
is clear and there be no constitutional question of its 
validity. If the meaning is clear the courts must 
apply legislation according to that meaning. But a 
statute must consist of words. What these words 
mean singly or in combination and what is the logi- 
cal meaning of a statute as a whole, must be deter- 
mined when the statute is applied. The chief gov- 
ernmental agency for determining the meaning of 
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statutes is the courts. The most important prac- 
tical effect of legislation is the application of legis- 
lation fm concrete instances. The legislature can 
not dominate that application. Application is al- 
ways a fact future from the point of enactment of 
a statute. That future fact is dominated by all the 
converging lines of force that exist at the moment 
of application. The legislature has only produced 
a context of words. These words will usually have 
a meaning, but the meaning in the mind of the drafts- 
man of a statute may not be that in the mind of the 
judge who applies the statute. Here, again, in- 
stances may be adduced to show that the meaning 
of the draftsman, later declared unofficially, was not 
in accord with the meaning of a court applying the 
statute. It is common to speak of the ‘intention’ of 
the legislature, but it is apparent that there can not 
be such a phenomenon as group cerebration. The 
‘intention’ of the legislature is only the meaning 
given to a statute by a court when applying it. The 
actual draftsman of a statute no doubt had an ‘in- 
tention’ but the rules of evidence do not permit him 
to state that ‘intention.? The meaning of a statute 
must be ascertained objectively from the words alone 
of the statute. No anterior subjective fact enters 
into it. Therefore, while there are various practical 
differences between legislation and case law from the 
point of view of the attitude of courts toward them, 
yet fundamentally they are the same in being only 
historical facts which, in greater or less degree, pro- 
duce forces which influence the course of litigation. 

In earlier centuries, when the Imperative theory 
of law was dominant, it was supposed that legislation 
directly determined future rights. This theory, the 
companion of the Declaratory theory of case law, 
was much simpler than is the fact. The more re- 
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cent studies of Anglo-American jurists have avoided 
the error of altributing to legislation an independ- 
ent, self-sufficing, and automatic operation, fut some 
of the modern views have gone to another extreme 
of supposing that law is only that body of rules aud 
principles applied by the courts in the administra- 
tion of justice, in contrast with all other agencies of 
government. 


§7. Present Time—Positive Law. The present 
time dimension includes all presently existing facts 
and forces. Some facts exhaust themselves at exist- 
ence; others endure for greater or lesser spaces of 
time. The chief feature of this dimension from the 
point of view of the professional lawyer is ability to 
appraise correctly the foree and direction of the 
facts of legal life that determine litigation. The 
work of the lawyer is not like that of a chemist who 
finds qualitatively and quantitatively what is in a 
test tube. The subject matter with which the lawyer 
deals is a subject matter in motion. The lawyer 
therefore must be able to say not only what is now 
but also what will be or more accurately what prob- 
ably will be. 

Law once applied is legal history, but law about to 
be applied ean be known only on the basis of proph- 
ecy. The present dimension is essentially a very 
narrow one, and so far as law is knowable it is know- 
able only as a complex of hypotheses. It has been the 
mistake of nearly all the older theories of law to sup- 
pose that law is a product which unfolds in a purely 
deductive way; that there are certain determinable 
axioms and postulates from which every variety of 
legal application must follow by logical necessity. 
These antiquated views represent only an ideal 
which never has been attained and which probably 
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is unattainable for two reasons: (i) the facts upon 
which law operates are too complex for complete 
logical inclusion in one verbal system; (ii) the verbal 
system and the facts upon which the system is to 
operate are dynamic. Legal logic may hope to do 
much to minimize the first of these difficulties, bul 
the second difficulty is irremediable. 

Change is a constitutional factor of law; law is 
not something in existence; it is a perpetual becom- 
ing. Acceptance of these statements does not result 
in a juristic Quietism; it does not negate efforts 
to approximate the illusion of certainty. The great 
problem of legal science is to attain a more binding 
logical connection between the present and the 
future but in the nature of the problem, the logical 
connection of these two dimensions of time can only 
become a greater and greater approximation. The 
point here is Wlustrated by the numerical value of 7. 
It has been demonstrated that the problem ig in- 
soluble and so, likewise, is insoluable a direct logical 
connection of a present verbal system of legal ideas 
and future legal facts 10 which this verbal system 
is to be applied. 

It should however be stated that in spite of the 
very extensive wealth of souree material which has 
accumulated for some seven centuries in our system 
of law, the best professional legal talent does not find 
our legal system entircly logically rudderless. The 
fact that our legal system still pretends to be based 
on a logical basis of ideas is itself a symptom that 
the source material can still be mastered. Our law 
as applied, however, is tending, more and more, to 
become a system of discretion; the art of prediction 
is becoming increasingly difficult; and there is al- 
ready great need that the great mass of accumulated 
historical facts be codrdinated in compact form. 
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That new form, whatever it may be, nevertheless 
will be subject to the inherent process of pcuange 
which dominates all living structures. 

The emphasis in the foregoing discussion has been 
on the actual nature of legal phenomena as they are, 
and considered as a whole. Jt should, however, also 
be observed that the professional work of the law- 
yer must and does disregard all or the greater part 
of the influences bearing on legal phenomena fall- 
ing outside of logical force. This matter will be con- 
sidered at another point. There is, therefore, a dis- 
tinction between the actual causation of legal phe- 
nomena and the methods professionally employed to 
produce these phenomena. Accordingly, it is no part 
of the professional equipment of a lawyer to cal- 
culate or know the influences of bias, prejudice, class 
feeling, moral, economic, or scientific beliefs of in- 
dividual judges, however important they may be in 
specific litigation. All such and similar facts enter 
into legal causation but knowledge of them is not a 
part of professional knowledge even when the facts 
can not and will not be ignored in actual litigation, 
in the practical use of logical methods. 


§8. Future Time—Proposed Legislation—Appli- 
cation of Law. The future time dimension obviously 
includes all that is left in time after consideration 
of the past and present dimensions. The most im- 
portant feature is the law about to be applied. It 
also includes proposed legislation. The whole mat- 
ter may be'summed up by saying that the legal ex- 
pert is interested in all relevant past facts of law 
(cases, statutes, etc.) for the purpose of present pre- 
diction of future legal phenomena immediately fol- 
lowing. 
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§9. Structural Division. The structural division 
of legal science has no time compartments. It is 
based on the nature of the subject matter of legal 
seience. The subject matter of the temporal division 
is itself temporal; the subject matter of the struc- 
tural division is non-temporal. The fact that a stat- 
ute has been enacted is a temporal fact because there 
is nothing in the nature of a statute of a permanent 
nature; it will certainly, in the course of time, fall 
into desuetude. Likewise judicial decisions and the 
rules of law which they involve are temporal facts; 
they, also, sooner or later, will fall into desuetude. 

If, however, there can be found in legal science 
facts comparable to Grimm’s law in phonetics, or 
Mendel’s law in biology, or the law of diminishing 
returns in economics, then we will encounter mate- 
rials not affected by the mere element of time. That 
there are such structural, non-temporal-facts will be 
shown. Since these structural facts are built wp on 
conerete phenomena of Jaw, it will be desirable to 
consider structural facts in connection with the legal 
phenomena to which they relate. This will necessi- 
tate use of the same tripartite division of time al- 
ready, employed. For rcasons to be explained, we 
shall qualify all temporal facts by the term ‘legal,’ 
using the noun ‘law,’ and we shall qualify all struc- 
tural facts by some variation of the term ‘jus,’ as 
‘jural’ or ‘juristic.’ 


§10. Past Time. The first compartment of the 
structural division, relating the two ideas under one 
expression, is Historical Jurisprucence. Historical 
Jurisprudence is concerned with historical legal facts 
for the purpose of ascertaining the constitutional ele- 
ments and factors which determine or which prob- 
ably determine concrete legal phenomena. 
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It is sometimes questioned whether such under- 
lying determinative forces exist; it is sometimes 
stated that legal phenomena are so complex in na- 
ture and are produced under influences so diverse 
and uncertain as to make impossible any scicntific 
statement of the growth of law. 

This view certainly is incorrect. No doubt many 
generalizations of legal growth which have been ten- 
dered are faulty but the many striking facts discov- 
ered in a comparison of historical ideas can leave 
liitle room to doubt that the course of the law’s de- 
velopment, within limits, is predictable. Predicta- 
bility can be based only on certain basic uniform- 
ities in the actions and reactions of the human ele- 
ments that produce legal phenomena. Historical 
Jurisprudence is perhaps still in a stage of scientific 
adolescence, as are also the other departments of 
legal science, but enough already is available in the 
materials for research to make a respectable begin- 
ning of a true legal science. The doubts that have 
been entertained upon the matter probably have 
arisen from a mistaken view of the nature of the 
process of legal growth. Having in mind that stat- 
utes are the product of the initiative of a few leaders 
and that the draftsmanship of any statute can be 
identified always as the work of one or of a few per- 
sons; and having in mind that concrete judicial de- 
cisions are reasoned and are likewise attributable 
to the efforts of a few identifiable persons, it is sup- 
posed, that the element of contingency is 100 great to 
admit scientific probability in the growth of law 
either in concrete instances or in general outline. 

The conscious element in law is thought to be too 
predominant to admit any reasonable certainty of 
prediction of future legal phenomena. It may be 
observed at this point that lawyers attempt to ad- 
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vise clients on the basis of what courts will do, in 
the future, on present, given facts. That the art of 
professional prediction is on a sound pragmatic 
basis needs hardly to be affirmed. At any rate, this 
art, still continues to inspire confidence. But the 
art of legal prediction on given facts, while satis- 
fying the needs of the practical world, is still too 
insecure to meet the needs of what pretends to be 
science. That a more rigorous test of probability 
can be employed in Historical Jurisprudence is due 
to the fact that legal phenomena in the mass are not 
consciously produced. thi the growth of law, as in 
the growth of language, conscious elements play 
their part, but unconscious factors predominate. 
The reaction of an individual to a given situation 
may be very uneertain but if his habits are known, 
these reactions can be predicted with reasonable 
practical assurance. This is possible because the 
reasoning process has become unconscious at the 
point where habit enters; but for the individual 
there is so much more than habit that directs the 
course of his life that the scope of what can be pre- 
dicted as to his conduct is narrow. When, however, 
we are dealing with large groups of individuals the 
reactions of these groups, as groups, is an uncon- 
scious process since there can not be a group mind. 
Much, no doubt, remains to be discovered concern- 
ing the reactions of groups but the history of law al- 
ready furnishes abundant material for the basis of 
a science of the growth of law. This science, no 
doubt, has suffered in credit from over-enthusi- 
astic efforts at too much simplification and from 
hasty generalizations ; but, in the end, in the normal 
course of the development of science in general, it 
will take its place alongside of the science of Phil- 
ology which is based on comparable materials. 
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The detail of what is meant by a science of the 
growth of law can not be shown here but fhe gen- 
eral scope of Historical Jurisprudence may be in- 
dicated. For example, it is not a mere historical 
accident that universally, i. e. in all systems of law, 
public acts in law were ceremonial and that private 
acts in law were symbolical. A codification of law, 
and especially an early codification, does not deal in 
general with what is settled and accepted but rather 
with what is controverted and uncertain. As soon 
as a legal rule which can not for political or other 
reasons be formally abrogated, meets opposition of 
sufficient force, the rule either is overcome by a fic- 
tion or else it falls into disuse. Needs felt by power- 
ful groups and persistently sought will tend to be 
satisfied either by direct legislation (by the legisla- 
ture), by indirect legislation (by the courts), or by 
a new application of law (fiction). If two codrdi- 
nate systems of law (e. g. law and equity) are ad- 
ministered by the same magistrate (e. g. the Roman 
pretor), the two systems eventually will become 
fused into one system. If, however, the same two 
systems are administered by different magistrates 
(e. g. the law judge and the chancellor in the Anglo- 
American system) the process of fusion will be long 
deferred. Finally, as illustrative of the content of 
Historical Jurisprudence, it may be affirmed boldly 
that the Anglo-American system of law eventually 
will be entirely codified. This same prediction could 
as safely have been made a hundred years ago, since 
it does not rest merely on the widespread discussion 
of the need of codification and the movements in that 
direction (e. g. the various uniform commercial acts 
widely adopted in this country) but, rather, on the 
need itself, 
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Historical Jurisprudence may draw its materials 
from a gingle system of law with a long history such 
as the Roman law which was politically self-con- 
tained for about two thousand years or such as the 
English system which with its Germanic roots can 
be traced for more than a thousand years. But 
since Historical Jurisprudence differs from legal 
history, in that Historical Jurisprudence seeks to 
find the uniformities which govern the growth of 
law, and is not concerned with a mere recital of con- 
crete facts, it may draw its materials from any legal 
system whatsoever. 

Historical Jurisprudence is divided into two great 
fields: (i) the field of primitive law and (ii) the field 
of developed law. For the purposes of primitive 
law, elaborate studies have been made of nearly all 
known savage and barbarian peoples, within the last 
hundred, and especially within the last fifty, years. 
For developed law, the Roman law, especially of 
ancient times, has been intensively studied and most 
of the material is drawn from that source. Al- 
though the Winglish system already presents a large 
body of facts upon which Historical Jurisprudence 
may operate, this system has been little used for 
source material, perhaps in part and chiefly due to 
the fact that only within recent years has there been 
available an adequate history of the English system 
reaching up to modern times. 

Comparative law is a field of research closely al- 
lied to Historical Jurisprudence. If the object 
sought by a comparison of different legal systems 
is to discover the uniformities of legal growth, then 
such a study under whatever label is research in 
Historical Jurisprudence. If, however, the object 
of investigation is simply a collation of the uni- 
formities and differences in the laws and institu- 
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tions of different systems, without any effort to es- 
tablish any structural facts arising out of sugh com- 
parison, ther such an investigation falls into the 
temporal division of legal science. In that case, the 
facts may be entirely past facts, having no present 
vitality, or the facts may have present vitality, De- 
pending on the character of the investigation, such 
studies, therefore, are cither of temporal or of struc- 
tural facts; and, if temporal, these facts may be of 
past time or of present time. If the facts are struc- 
tural, there is difficulty of classification because of 
different possibilities of point of view. For exam- 
ple, Historical Jurisprudence is classified as of past 
time because all the data of research are historical 
but yet the object of such a study is to develop truths 
of timeless validity. Classification here may be 
made upon any convenient basis and the matter has 


little, if any, importance, except in the convenience 
of arrangement. 


§11. Present Time. Formal jurisprudence is the 
term sometimes used to indicate the present time di- 
mension of the structural division of legal mate- 
rials. The corresponding term used for the tem- 
poral division is Positive law. When the term Posi- 
tive law is used there is implied a body of knowable 
rules of law ready to be applied, but we have already 
seen that when we speak of law we may have in mind 
any one of four things: (i) the ideal, unchangeable, 
law involved in the Declaratory theory; (ii) the 
official historical sources of law (principally adjudi- 
cated cases and statutes); (iii) the body of hypo- 
theses as to what application of force will be made 
on a given state of facts, and, as a consequence, the 
governing rule or rules; (iv) the rule which actually 
is about to be applied which becomes historical at 
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the very moment of application. It is sometimes 
difficult to know which of these possible meanings 
is intended when law is the subject of discussion. 

Formal Jurisprudence, the structural contrast to 
Positive law has two divisions: (i) Analytical Juris- 
prudence and (ii) Theoretical Jurisprudence. Hach 
of these terms needs explanation. 


Analytical Jurisprudence. Analytical Jurispru- 
dence may be likened to the chemistry of law, or, 
again, to the pure mechanics of law, or, finally, to 
the anatomy of law. In France, the term Pure law 
(droit pur) has been used for the same field, and in 
Germany the expression General legal theory (All- 
gemeine Rechtslehre) has been employed. Still an- 
other figure of speech may be used to explain the 
province of Analytical Jurisprudence. In every lan- 
guage whether of the isolating or of the inflected 
type, there must be symbols of nouns, that is to say 
of things; of verbs, that is to say of active words; 
of adjectives, words that describe nouns; of adverbs, 
words that describe verbs; and finally of more or 
less importance, conjunctions, prepositions, and in- 
terjections. No developed language can be found 
or can exist without these elements. So, also, in the 
law, there are certain basic ideas, or as Austin has 
put it, ‘‘pervasive’’ ideas, which are found in all 
developed systems of law. Without them, developed 
law could not function or even exist. These basic 
ideas in law are State, Sovereignty, Law, Jural Re- 
lationship, Personateness, Facts, Things. 

Of the above enumerated seven basic ideas which 
are the most important of such ideas if, indeed, the 
list is not exhausted by their enumeration, the latter 
four, Jural Relationship, Personateness, Facts, and 
Things, are the groundwork of Analytical Jurispru- 
dence. Ata later point, they will be discussed, each 
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in turn. Hach of these terms hag many varieties. 
The law creates a very extensive network of,jural re- 
lationships which embraces every human being with- 
in the present or future power of the State. As will 
be shown later, jural relationship is the formal tech- 
nical lever upon which all legal operations are based. 
There are probably a score of important varieties of 
such jural relationships. 

Personateness also is a basic idea. No legal rela- 
tion can exist without persons at the two poles of 
such a relation. A legal relation may be compared 
to an electric battery with a positive and a negative 
pole. These jural poles are represented by persons 
but it may be noticed here and be explained later 
that ‘person’ in a jural sense never means a human 
being, and that personateness (i. e., the quality of 
being a legal person) is purely a concept. There are 
various kinds of legal persons such as private per- 
sons (¢. g. the legal persona of a human being) and 
public persons (e. g. the State, or a court). 

Facts are the causes of legal phenomena. There 
are two classes: Acts and Events. Acts have a hu- 
man cause; events do not have a human cause. 

Things, also, constitute a fundamental element. 
Things are the objects for which jural relations ex- 
ist. Every jural relation, therefore, is realized in 
a Thing. For example, an undisturbed condition of 
lands and chattels is the object realized by rights 
(claims) against trespasses. 

Out of these four basic jural ideas, the whole sys- 
tem of law with all its uncounted applications and 
enormous scope, is constructed. That being true, it 
is necessary that these ideas be carefully investi- 
gated and be clearly understood, since erroneous 
views of their nature may lead and demonstrably 
often do lead to practical results which disturb the 
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symmetry of the law and, what is of more impor- 
tance, produce miscarriages of justice. 

It is the mission of Analytical Jurisprudence to 
isolate from the great mass of available legal mate- 
rial the enduring elements which recur endlessly in 
concrete legal phenomena, and to analyze and ar- 
range these elements into an abstract system or 
classification. While the chief function of Analyti- 
cal Jurisprudence is, no doubt, as the name suggests, 
analysis or decomposition of the subject matter of 
law into irreducible elements, that is not its only 
function. 

It is necessary that these elements when isolated 
be used as a basis for a synthetic reconstruction of 
jural ideas into a complete classification. In this 
aspect, Analytical Jurisprudence may be creative; 
it may point out possibilities of new institutions un- 
known to a particular system of law. 

The empirical materials of Analytical Jurispru- 
dence may be taken from one system of law or from 
several systems of law. Where a foreign system of 
law has been used, the Roman system has often been 
resorted to because of the great wealth of its institu- 
tions and because of the fact that much of the labor 
of analysis and synthesis necessary for a complete 
scientific arrangement of legal ideas has already 
been done for that system either by Roman jurists, 
or, in later centuries, by jurists of other countries. 

Analytical Jurisprudence not only may have a 
coustructive function in showing the possibilities of 
new legislation in the creation of new institutions, 
new relationships, and new methods of furthering 
existing relationships, but it has also the very use- 
ful purpose of presenting in a systematic and com- 
pendious form, after the labor of analysis has been 
brought to completion, the whole system of law in its 
groundwork. 
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The Anglo-American system of law has richer and 
more extensive resources of historical materials 
than any other system either past or present. Our 
system also has developed a pluralism greater than 
has been exhibited in other systems. There is not 
simply one system of law but there are numerous 
sub-systems of law, so unique in their subject matter 
and methods as to have the appearance of being in- 
dependent of each other. This contrast is expressed 
by the terms General law and Special law. 

The term General law is applicable to persons of 
normal legal capacity in relationships not modified 
by special circumstances. Special law is constituted 
of various satellite systems appendant to the general 
system and operating with rules and methods to a 
considerable extent peculiar to each of these sub- 
systems and departing also to a greater or less ex- 
tent from the rules and methods of the general sys- 
tem. For illustration only, at this point, General 
law embraces among others the fields of rules con- 
cerning Property, Contracts, Torts, etc. Special law 
embraces, among others, the fields of rules concern- 
ing Admiralty, Bills and Notes, Infants, Married 
Women, Industrial Accidents, etc. 

Another cross-division is the division of the sys- 
tem into a law system (the system of rules devel- 
oped by law judges and by legislation) and an 
Equity system (the system of rules developed by the 
chancellor and courts of equity). Another cross- 
division is that of Criminal law and Civil law. In 
the United States there is still another cross-divi- 
sion of State law and Federal law. Often there are 
very important differences in different parts even 
of the same division of the system. Thus, the laws 
of Land and Chattels coincide as members of the 
same division; they are respectively parts of the 
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same divisions of General Law, of Civil law, and of 
Law or Equity, yet in important particulars the law 
of Chattels differs from the law of Land. 

From this brief statement it may be seen that the 
Anglo-American system of law is very complex in 
respect to the historical dimension of the great 
wealth of sources and also in the horizontal dimen- 
sion of the complex division of the subject matter. 
In the United States, this complexity is accentuated 
by two additional facts which do not occur in Hng- 
land: (i) the division of State and Federal law and 
(ii) the large number of independent States each of 
which influences all the others in the application of 
law. The study of law in America is more difficult 
than anywhere else in the world. In order that the 
practitioner of America may be able to perform his 
professional task, of necessity there have grown up 
very efficient tools in the form of specialized reports, 
annotated reports, reports of selected cases, digests, 
citators, encyclopedias, highly specialized text-books, 
and other devices, including advance reports and ad- 
vance digests. Nowhere else in the world is the law 
more difficult and nowhere else can there be fonnd 
a more astonishing equipment of professional tools 
for dealing with the stupendons accumulation of ma- 
terial that represents the basis of persuasion and 
prediction of the law to be applied. 

While our law is rich to repletion in the raw 
historical sources, yet in contrast it is highly de- 
ficient in theory. At this point, our law suffers in 
comparison with modern Roman law. Our very 
elaborate finding apparatus leads only to the raw 
materials. There are few approaches to a theoreti- 
eal codrdination of the mountainous mass of legal 
rules. To organize and analyze these underlying 
theories is another of the important functions of 
Analytical Jurisprudence. 
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The whole matter may be summed up in this state- 
ment: The historical materials of our law, are al- 
ready so vast that no human mind can know more 
than fragmentary parts of the whole; there are 
literally hundreds of thousands of legal rules. There 
has been up to the present time no official way in 
which these rules could be gathered together into 
larger and larger groupings. It has been necessary 
to attempt this by means of text-books in special de- 
partments of the law and by similar devices. All 
these efforts need to be aided by a structural view 
of the law as a whole, including two chief elements: 
(i) the osseous framework of the law properly ar- 
ticulated on a juristic basis; and (it) the typical 
methods for the solution of legal problems. 

Analytical Jurisprudence can not in general pre- 
determine a solution, but it may determine whether 
a given method of solution is applicable. It is plain 
that if Analytical Jurisprudence could determine 
how a given controversy should be decided there 
would be no need of the historical sources; Analyti- 
cal Jurisprudence, itself, would suffice. But while 
Analytical Jurisprudence can not claim the mission 
of giving answers to the material problems of legal 
justice it may in a powerful way aid legal justiee by 
giving it a rational foundation. Jt must be remem- 
bered that Analytical Jurisprudence does not create 
its premisses; these premisses are furnished by the 
law itself. It is the function of Analytical Jurispru- 
dence to accept these premisses and to decompose 
them into their final atomic elements in an organized 
juristic system. In this aspect, Analytical Jurispru- 
dence becomes the logic of the law. 


Theoretical Jurisprudence. Theoretical Jurispru- 
dence is concerned chiefly with the basic concepts 
State, Sovereignty, and Law. An effort is made to 
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determine the nature of the State and to formulate 
its functions. These inquiries sometimes are of 
great practical importance. In the field of Inter- 
national law there are various kinds of States, and 
the relations that they may sustain to other political 
units may rest on the particular qualities which the 
State in question possesses. Many of these prob- 
lems overlap the fields of International law, political 
science, and public law. In American law, a precise 
determination of the functions of the State and the 
limits of these functions is of importance because of 
the theoretical constitutional separation of powers 
into executive, legislative, and judicial functions. 
Much litigation has arisen on these questions and the 
results achieved by judicial solutions leave much to 
be desired. The whole subject still demands the- 
oretical clarification. 

Much of the controversy touching a separation of 
powers arises from two causes: (i) the State has 
other functions than to make laws, to adjudicate con- 
troversies, and to make concrete applications of 
laws. No doubt these functions are the chief ones 
but when other functions are in question, difficulty 
is found in making a proper classification. One of 
the most important of these additional functions of 
the State is the administrative function. Using the 
term ‘administrative’ in a wide sense, it includes for 
example all the preparatory acts of the government 
leading to formal law-making; similar preparatory 
acts directed by a court as a precedent step to for- 
mal adjudication; and also similar acts authorized 
by the executive department of the State. In like 
manner, after formal law-making or formal adjudi- 
cation, there may be various subsequent acts author- 
ized or directed to carry out the details of a statute 
or of a judicial decision. ‘Administrative’ also in- 
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cludes all or most of the official acts of executive 
officers of the State in their dealings with each other 
and in the control and management of the funds, 
property, and accounts of the State, or of a subdi- 
vision of the State. 

The principal difficulty created by the exercise of 
administrative functions is that in general, judicial 
or legislative functions can not be delegated. Where 
a system of courts is established and a law-making 
body is created for the enactment of statute law, all 
the powers of adjudication and of direct making of 
legal rules must in theory be effected by these estab- 
lished agencies. The great development of machine 
industry, commerce, and transportation in recent 
decades has brought extensive changes in the older 
view of a rigid separation of powers. The need of 
detailed regulation. of such matters as rates of trans- 
portation, food standards, weights and measures, 
health, fair business practices, use of public ways, 
public sale of securities, insurance, industrial acci- 
dents and a variety of other matters has led to a 
very important departure in the scheme of govern- 
ment law-making and adjudication by commissions 
ereated by the legislature with appellate powers in 
the courts. This movement which has taken on 
large proportions, and which has created a body of 
Special law hardly less important in practical im- 
portance than the older General law, is sometimes 
regretted as destroying the old landmarks and as 
undermining the basis of law as best exemplified in 
the work of the courts; but it is inconceivable that 
either the courts or the legislature could, in their 
present form of organization and methods, have re- 
sponded to the economic needs which the commission 
form of government has supplied. 
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This movement has received the reluctant ap- 
proval of the courts and it may now be said to be 
securely established. Moreover, it responds to the 
demand for specialization in the functions of govern- 
ment and the commission plan carries an advantage 
that is not to be found in formal legislation. The 
acts, whether judicial or legislative, of a commission 
stand, in general, on the same footing, before the 
courts, as city ordinances. Not only must they be in 
accord with the statute law but, also, they must be 
inherently reasonable. This new form of govern- 
ment has, however, added a new difficulty to the work 
of the practicing lawyer; he must seek the basis of 
the applicable rule not only in the older sources of 
cases and statutes, but he must now also keep abreast 
of the regulations of commissions and of their own 
interpretations of their own rules. 

(ii) Another cause of the controversies that arise 
and have arisen concerning a separation of powers 
is the fact that it is impossible to separate sharply 
the functions of adjudication, legislation, and execu- 
tion in the practical operations of government. For 
example: not all the work of a judge is adjudication. 
A large part of the work of a judge is hearing or 
reading testimony, hearing or reading arguments of 
law, and consideration of facts and law. All of this 
work is preparatory to adjudication. It is admin- 
istrative labor. Adjudication is only the culminat- 
ing point of much administrative work. Again, a 
judge may make rules of court; this is legislation. 
If, therefore, the actual daily work of a judge be 
analyzed, it will be found to be a mixture of adjudi- 
eative, administrative, legislative, and, perhaps even, 
in inferior courts, executive functions. 

The work of the courts is not only to apply law, 
but, if necessary, to make law. Statutory law repre- 
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sents but a small fractional part of the whole law in 
our system, and when it is seen that statutory law 
is only, in general, the raw material of new law, it 
represents in substance even a smaller fractional 
part of the whole. Law-making by the courts is in- 
escapable. A court never says in litigation ‘‘there 
is no existing rule for the present case’’ or ‘“we can 
not find a rule for this case.’’ If there is no rule, or 
if the court can not find one already fashioned, it 
will make one ad hoe. It is somewhat curious, how- 
ever, that the courts have always been sensitive 
about acknowledging the fact that they do and must 
legislate. The fact of legislation is screened by the 
diaphanous mask of the Declaratory theory of law. 
This form of law-making is called ‘indirect legisla- 
tion.’ If the work of a legislature be analyzed, it 
will be found that it may exercise judicial functions 
as in trials of impeachment, or for contempt, or in 
passing on the eligibility of new members; it may 
vote money and direct the erection of public build- 
ings; it may direct the bestowal of a public medal 
of distinction or a private pension; it may vote a 
resolution requesting a course of action without any 
power to cast any duty to comply, as when a state 
legislature makes a request for congressional legis- 
lation or asks for a conference with members of an- 
other legislature; and, in various other ways, the 
organ of government called a legislature may exer- 
cise other than strictly legislative functions. 

As illustrative of the main point under considera- 
tion, it is still a matter of professional discussion, 
whether legislatures have not usurped from the 
courts the exclusive power to make rules concerning 
the forms of procedure in the courts. 

The second major topic of Theoretical Jurispru- 
dence deals with the idea of Sovereignty. Much the- 
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oretical difficulty has been encountered with this con- 
cept. Sovereignty is indivisible but there may be 
sovereignty for one purpose and not for others. In 
the same reference, there can be but one indivisible 
sovereignty. Thus, each State of the United States 
is sovereign as to its local law, even though this local 
law is subject to certain negative limitations imposed 
by the federal Constitution. The fact that such limi- 
tations exist does not derogate from the fact of sov- 
ereignty outside the range of these limitations. 
Sovereignty, for this purpose, simply implies the 
most ultimate political authority to act without con- 
stitutional control from another source, and the 
power to make that act effective by use of physical 
force without constitutional interference or control 
from another source. 

The federal Constitution is a grant of power from 
the States to the federal government; powers not 
granted are reserved. Certain powers are reserved 
by the States, subject to a power of interference ' 
where these reserved powers are exceeded. This is 
the typical case where State legislation is attacked 
as unconstitutional under the Fifth and Fourteenth 
Amendments. Outside these (and some other) 
limits, the State is sovereign as to its domestic law. 
A municipality, on the other hand, while competent 
to legislate in its own municipal affairs, derives its 
powers from the State with which it is politically 
connected; it acts under a grant of power; and, 
therefore, a municipality can not be a sovereign. 

A State by treaty may have agreed not to legislate 
in some particular way as against foreigners, but 
here there is no political control from the outside. 
The foreign State can not abrogate a law of another 
State contrary to the treaty, but is limited to the 
remedies of persuasion, arbitration, or force. Any 
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application of force in such case would be extra- 
legal, however just the merits, for the reason that 
there is no political organization of sovereign States. 
The idea of political control here would require some 
form of super-State or civitas maxima. 

Sovereignty is a matter of form rather than of 
substance. For every power of government there 
must be a final source or a summit of authority. 
Without this concept, the idea of State or of Law 
would be thrown into irreparable confusion. Yet, 
while sovereignty is primarily a matter of form, in 
the last analysis it also submits to the most rigorous 
test of substance and material power. This may be 
illustrated’ in various ways. In International law, 
each sovereign State has been, since the time of 
Grotius, the juridical equal of any other State, re- 
gardless of the extent of its territory, population, or 
economic or military resources. Thus, the weakest 
State is the juridical equal of the strongest. Sover- 
eignty, however, is not an independent and purely 
abstract concept, but is manifested in concrete 
powers of government. A State, as already sug- 
gested, may be sovereign in one or more powers and 
be dependent in one or more other powers. What 
is of chief concern here is the question of juridical 
sovereignty. This is determined by the ultimate 
constitutional source of authority to choose the gov- 
erning rule. Casual and irregular interferences 
with the powers of a State by threats of war do not 
work against sovereignty, but a regular and habitu- 
ally accepted power to supervise the powers of any 
State, destroys its sovereignty in those respects. 

This may be illustrated in another way. In every 
State there is regularly a certain amount of crim- 
inal disobedience. There are thefts, burglaries, ar- 
sons, forgeries, batteries, and homicides. These 
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crimes, for a given country, follow a regular sta- 
tistical curve, and can be calenlated with the same 
assurance as a mortality table. They are all as- 
saults against juridical sovereignty but they are 
lacking in physical force to overcome it. But even 
if criminal disobedience reached the point where the 
sovereign force of law became ineffective to control 
il, that would not of itself be the end of the law’s 
sovereignty if, in other fields, the law’s sovereignty 
was still maintained. At the most, the situation 
would be one where certain laws have ceased to be 
enforcible. 

Sovereignty does not imply omnipotence. Per- 
haps no State standing alone could oppose success- 
fully a coalition of all the other States of the world, 
and even the weakest and smallest State remains a 
sovereign, although it could not hope to be able to 
maintain its treaty claims or the claims recognized 
by general international law, by the use of force. So, 
also, the State with respect to its own subjects is not 
omnipotent. There are limits in the enforcibility 
of law. This consideration and the fact that politi- 
cal structures are artificially superimposed on natu- 
ral human groups, associated economically and in 
various other ways, has led some writers to the very 
extreme view that there is in fact no sovereignty 
but simply a living together and a struggling to- 
gether of diverse groups under a habitwal plan of 
coexistence; that the powers implied in sovereignty 
are not unitary but, on the contrary, are partitioned 
among a great diversity of leaders and group fol- 
lowers working out their selfish or unselfish inter- 
ests under an accepted political plan. 

In the main, that view is no doubt a correct one; 
it represents the sociological explanation of political 
society; but it goes too far in denying the existence 
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of sovereignty for the needs of legal theory. Both 
views can stand if the ground is properly divided. 
There is need of explanation of the actual human 
forces which affect the creation and application of 
law. This view is especially important for the so- 
ciologist. It is also important for the jurist when 
dealing with the past or future time dimensions; it 
explains Legal History and Historical Jurisprudence 
and it is necessary for enlightened proposals for 
legislation and as a basis of Functional Jurispru- 
dence. But it is lacking in validity or application in 
the present time dimension. The body of hy- 
potheses of what legal rules will be applied in given 
eases does nol and hardly can take account, in an 
accurate way, of the existence of the ceaseless 
economic struggle that lies at the foundation of the 
legal establishment. 

Lawyers need to work with the illusion of certainty 
in the law and a reasonable permanence in legal 
ideas. In fact, the whole institution of law is in a 
state of perpetual motion but that motion is no more 
regarded, for professional purposes, than is the 
orbital velocity of the earth by a housebuilder. Like- 
wise, for the purposes of Formal Jurisprudence, the 
sociological point of view is destitute of value. 

Formal Jurisprudence finds its materials in legal 
phenomena. as such, and not in the conflicts of social 
groups. Moreover, without the idea of juridical ul- 
timateness, the term ‘law’ would become meaning- 
less, 

Some of the corollaries of the idea of sovereignty 
have often presented questions of practical impor- 
tance. Since one of the attributes of the State is 
juridical sovereignty, it follows that the State it- 
self can not be subject to law. The State can not 
give law to itself. The idea of law, in the last resort, 


§ 11] THEORETICAL JURISPRUDENCE ‘85 


involves the use of the State’s physical force to 
make it effective. The State can not constrain itself. 
It is, therefore, quite impossible that the State could 
commit a crime, or commit a tort, or commit a 
breach of contract, or enter inte a contract with a 
private person, or, in any proper sense, be a party 
to a law-suit at the instance of one of its subjects. 
No doubt, the State should keep its promises with 
its subjects and make reparation of harms inflicted 
by it on them, but that is quite another matter than 
the impossible task of making the sovereign submit 
to the law created by it. The unpopularity of this 
exposition of an incontrovertible proposition of el- 
ementary logic, often has arisen from the failure to 
distinguish between the State (which is a pure con- 
cept and an inescapable one for the starting point of 
all legal theory) and the Government (the agencies 
through which the State functions). If kings and 
emperors have ever been identified with the State, 
such identification could only have arisen out of 
theoretical error of the nature of the State in a 
period of juristic immaturity. The officers of gov- 
ernment are not sovereigns and can enter into legal 
relations with private persons on the same basis as 
other private persons, except as exempted by law. 
In some countries, as for example, France, the rela- 
tions of private persons to officers of the government 
are governed by rules which are applied only in so- 
called Administrative tribunals. In our law, while 
there is an important field of Administrative law, 
the officers of government may be impleaded in the 
regular courts. 

At this point, we may briefly notice a closely re- 
lated view which does not touch the problem of sov- 
ereignty but which involves a widespread error of 
the nature of law, which has the same explanation. 
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One of the greatest jurists known in the whole range 
of the Anglo-American system, Justice Holmes, has 
said that ‘‘the life of the law has not been logic but ~ 
experience.’’ This saying has been very extensively 
quoted, but we venture to believe that the learned 
author has been quite generally misunderstood. It 
is a very sententious statement and a correct one, 
but it involves an ambiguity which easily leads to 
error. Two things here need to be separated: (i) the 
making of law directly by the legislature or indi- 
rectly by the courts; (ii) the application of given 
rules to concrete cases. In making law, experience, 
no doubt, plays a greater part than logic, since there 
is as yet no developed logic of human group reac- 
tions; but, in the application of law, experience has 
no function and logic must govern. The lawyer in 
attempting to predict the applications of law in given 
cases, does not search his experience but attempts to 
deal with law as a rational whole on a logical basis. 
Certainly it would be unfortunate if the view were 
officially entertained that each man’s private experi- 
ence or his present reactions to that experience are 
more important in the solution of legal problems 
than a reasoned deduction of the rules which have 
already been tested by experience. The misappre- 
hension, perhaps, is only a verbal menace, since the 
slightest consideration of the methods used by law- 
yers and judges clearly shows that they rely chiefly 
not upon experience but upon the products of legal 
reasoning. 

Theoretical Jurisprudence also treats the nature 
of law and the sources of law, topics which will be 
considered at another point. 


§12. Future Time. There is no generally ac- 
cepted term for the structural side of legal science 
which looks to future time. The term Functional 
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Jurisprudence has gained some currency. Another 
term that might be used here is Science of Legisla- 
tion but we shall employ the term, Constructive 
Jurisprudence by preference. 

The chief object of Constructive Jurisprudence is 
to investigate legal and social phenomena in order 
to discover how desirable social ends may best be 
achieved, Constructive Jurisprudence is less con- 
cerned with the technical and analytical operation 
of legal rules and the applications of law, than with 
the actual social effects of these rules and applica- 
tions. Constructive Jurisprudence has had much 
less development than any other field of legal 
science. Fow studies have been made or attempted 
in this field. It is somewhat startling to realize how 
very little is known in an accurate and comprehen- 
sive way of the social operation of our legal estab- 
lishment when the whole object of creating any legal 
rule is to produce certain anticipated results. This 
method of making legal rules is comparable to mak- 
ing a scientific experiment without taking the trouble 
to discover the result of it. 

Scientific rule making requires two steps: (i) care- 
ful investigation of the experience already available 
as a basis of calculation of what results may be ex- 
pected; (ii) systematic study of the actual results 
achieved. In practice, neither of these steps is 
taken, and new legal ideas are put afloat ou a bound- 
less ocean of social complexities without further 
thought of how, or where, they will reach a port. 
There is much reason to believe that the law of the 
law-books, in gross and in detail, varies widely from 
the legal life of the people. 

At this point, is encountered a problem of legal 
philosophy and legislation. Assuming that this sep- 
aration exists, is it necessarily an evil? There is, 
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on one hand, the living law accepted by the people 
in their hand to hand dealings. In these varied 
transactions, except where the law itself has pre- 
seribed forms, there is never any thought of the Ap- 
plied law. Life is lived on a basis of a kind of self- 
created Natural law which is very remote from tech- 
nical law. The law that is applied is an abnormal 
law. It always involves a disturbed condition which 
must be put in order. The contrast, normal and 
abnormal law, may be likened to a condition of health 
and a condition of disease. A pathological condi- 
tion requires medicines, or surgery, or both, in order 
that a condition of health may again be restored. 
This contrast of natural and pathological law may 
perhaps in some measure account for the indiffer- 
ence of lawyers to what is the result of any partic- 
ular application of law, since it does not affect the 
normal life of the people; but the same contrast fails 
for large scale transactions, and transactions con- 
cerning money credits, land, marriage, inheritance, 
and, in a word, all important economic and social 
dealings. Here the law may have a profound effect, 
at least on the form of legal transactions. 
Constructive Jurisprudence is still so new that it 
has hardly yet developed a technique, but it is prob- 
able that one of its most reliable methods will be 
found to be the statistical method. The statistical 
information necessary for a scientific method of leg- 
islation must be sought in proper cases, not only in 
the law, but also in the life, practices, and customs 
of the people. The problem of law-making and law 
enforcement has been described as one of social en- 
gineering. The comparison is an apt one. There 
are certain ends to be attained, and careful caleula- 
tions must be made to reach that end. An intelli- 
gent board of directors does not vote the expendi- 
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ture of money without a thorough preliminary sur- 
vey. All legislation, even on unimportant subjects, 
has a vast tangency. Millions of persons normally 
are or may be affected directly or indirectly. In the 
modern State, no legislation is unimportant, and yet 
this important function is treated as if any person 
who happens to be elected to a law-making body, no 
matter what his previous experience or inexperience, 
is competent to deal expertly with institutions of 
great historical antiquity and often of much tech- 
nical difficulty. Under such conditions, it is only the 
continuity of tradition preserved by professional 
judges wnder fictitions and judge-made safeguards, 
that prevents the democratically organized legisla- 
ture from making a technical wreck of the law. 

One of the most important of these safeguards is 
the judge-made rule that statutes are presumed to 
be declaratory of the common law and that statutes 
not declaratory of the common law are strictly con- 
strued. There are, no doubt, many defects in the 
legal establishment, but the greatest defect of all is 
found in the machinery, personnel, and methods of 
statute law. 

Constructive Jurisprudence has two aspects: (i) 
the engineering problem of calculating the social 
effects of a proposed rule; (ii) the technical problem 
of stating the legislative proposal in such terms as 
will equate with the object sought without disturbing 
other parts of the legal structure, and, also, in terms 
that can technically be applied without difficulty. The 
first is a problem of substance; the second is a prob- 
lem of form, The Statute of Frands is a classic il- 
lustration of the need of scientific draftsmanship. 
That there may be a science of legislative statement 
has been as little appreciated as the need of expert 
talent in proposing changes in the substance of the 
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law. In view of what has been suggested, it is not 
strange that the prevailing juristic theory looks 
upon all legislation as a kind of raw material of law 
which first must be refined by judicial processes be- 
fore it is ready for application. 


B. RecarrruLation 


§13. Historical Jurisprudence. Historical Juris- 
prudence is the science which attempts to formulate 
the uniformities of action in the growth of law. As 
a science, it is based on two premises: (i) a gen- 
eral similarity in the nature of all human beings, 
taken in the mass, in their reactions to legal 
phenomena. Law is a by-product of human wants. 
The law will shape itself in some form to satisfy 
these wants. When, or if, or under what conditions 
a group want will historically appear can not be pre- 
dicted, nor can the precise form of the legal satisfac- 
tion be stated as a matter of rule. This is due, no 
doubt, in part, to the fact that we do not yet know 
enough about group psychology for the purpose of 
such social forecasting, and it also, in large part, is 
due to the fact that imitation may have a strong in- 
fluence in changing the course of a people’s institu- 
tions. Sometimes imitations may have the effect not 
simply of reception of a foreign idea or institution 
but it may procuce a catalytic change which trans- 
forms the entire moral and economic life of a people. 
Acceptance of these limitations, however, still leaves 
a very large field in which certain uniformities may 
be stated with scientific assurance, These uniform- 
ities are of two kinds: (a) positive; (b) negative. 
An illustration of a positive uniformity is the fact 
that when a legal rule is created to meet a given con- 
crete situation, it will become diffused and eventually 
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will embrace all comparable situations unless the 
creative force which first called the rule into exist- 
ence gives way, when the process of diffusion will 
eventually cease. A negative uniformity may be 
illustrated by the fact that a legal satisfaction is al- 
ways subsequent in time to an economic want. 

(ii) The second-fundamental premise of Histor- 
ical Jurisprudence is the proposition that group 
phenomena. are the reactions of an inert, non-psychic, 
non-spontaneous mass or substance which, under 
given conditions, may be expected to exhibit a per- 
manence of attributes in the same manner as masses 
of homogeneous matter. The only important differ- 
ence is that each human group differs from every 
other human group, but yet these differences go to 
explain only the motility of the mass and do not 
affect the order of progression of legal ideas. The 
effect of contingency here is no greater and no less 
than in the field of physics or chemistry. The uni- 
formities discovered by science are actual uniform- 
ities only under ideal given conditions. Another 
difference is that less is known about the effect of 
variations in Historical Jurisprudence than in deal- 
ing with the physical sciences, and these variations 
also are probably more complex in Historical Juris- 
prudence than in the physical sciences. 

Briefly characterized, Historical Jurisprudence is 
the science of legal history. 


§14, Formal Jurisprudence. Positive law has a 
certain formal structure comparable to the skeletal 
structure of mammalians. These osseous tissues 
are the levers with which the living organism exe- 
cutes the physical motions necessary for the satis- 
faction of the needs of life. Just as the higher forms 
of animal life are impossible without this mechanical 
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system of levers, so also a developed system of law 
ig impossible without a formal structure of basic 
concepts. In rudimentary or developing systems of 
law these formal structures themselves are rudimen- 
tary. Therefore, just as there may be a science of 
comparative anatomy, so also there is or may be a 
comparative science of Formal Jurisprudence. 

The law reduces to a few ultimate ideas,—State, 
Sovereignty, Law, Jural Relationship, Personate- 
ness, Facts, and Things. Each of these ideas is gen- 
eric and presents many different species and sub- 
species. No legal phenomenon, however simple or 
complex, is or can be lacking in these ultimate ele- 
ments. From these elements, the whole structure of 
the law can be formally organized. Formal Juris- 
prudence is not concerned, at least is not concerned 
primarily, with legal rules. It can not say that a 
given legal rule is just or expedient or workable, or 
is unjust, inexpedient, or unworkable. It has to do 
with the structure of the law and not with its con- 
tent; it deals with form and not with substance. But 
the matter of form is one of such consequence, that 
Formal Jurisprudence may often be of great im- 
portance in dealing with substantial problems of 
justice, in pointing out the correct method of ap- 
proach, 

Law, in a developed State, ideally becomes or tends 
to become an organic unity. The great mass of 
rules which are the substantial content of a system 
of law arrange themselves in an orderly way, so that 
proceeding from the basis of ullimate ideas, certain 
formal methods are regularly employed which lead 
ideally to a consistent and harmonious body of legal 
rules and legal doctrines. The test of this harmony, 
for logical purposes, rests not on the concrete result 
of the application of law, but rather in the regular- 
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ity of use of codrdinated methods of reaching legal 
solutions. In essence, all this reduces to a matter 
of form, and, from that point of view, Formal Juris- 
prudence may be regarded as a necessary profes- 
sional working tool. That Formal Jurisprudence 
has not become a recognized professional instru- 
ment for the solution of legal problems is due to the 
fact that it has been recognized as a science for 
hardly a hundred years, and, as such, has had much 
less development than its importance deserves, and 
to the companion fact that the profession of law 
grew up in an apprentice tradition from which it 
has not yet emerged. 

Formal Jurisprudence is not the study of ele- 
mentary law as that term is commonly understood. 
It is the formal science of the ultimate elements of 
the law. It has two conventional divisions: (i) 
Theoretical Jurisprudence and (ii) Analytical Ju- 
risprudence. Theoretical Jurisprudence deals usu- 
ally with the elements, State, Sovereignty, and Law, 
while Analytical Jurisprudence treats the remaining 
elements, Jural Relationship, Personateness, Facts, 
and Things. 


§15. Constructive Jurisprudence. The object of 
Constructive Jurisprudence is to be able to state the 
social effects of law and to be able to achieve de- 
sired social effects by scientific legislative methods. 
For this purpose, existing rules and institutions are 
investigated and the effects produced on social prac- 
tices are noted as a basis of generalizations concern- 
ing the probable efficacy of legislation. It is the 
scientific counterpart of legislation in the practical 
sense. Legislatures can not make stch studies on 
their own account, and must proceed on a basis of 
common sense and intuition. It is a matter of gen- 
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eral knowledge that a large part of legislation fails, 
not because of the euratorship of the courts which 
powerfully controls the effects of legislation, but be- 
cause common sense and intuition often fail in caleu- 
lating the reactions that follow law-making. One 
effect is sought, and another may be attained. One 
evil may be combated and a greater evil may spring 
up. It is too often assumed that a given evil can be 
cured by legislation, when, perchance, it is not re- 
mediable by any legal device. In our law, there is 
not, as in Continental law, a theory of desuetude of 
statutes but yet in practical effect much legislation 
falls into disuse. There is a very great need of a 
scientific attitude toward the whole subject of en- 
acted law in our system in all cirections—the polit- 
ical methods of initiating legislation, the form of 
legislation, and the substance of legislation. Prog- 
ress in our law will to a large degree be measured 
by progress in the development of Constructive 
Jurisprudence. 

Constructive Jurisprudence has two branches: 
(i) the formal science of legislative draftsmanship. 
This science takes a large part of its groundwork 
from Formal Jurisprudence. Due to reasons al- 
ready suggested, this science is still entirely rudi- 
mentary and nearly everything yet remains to de- 
velop it. Even from the standpoint of the art of 
orderly arrangement, the materials of legislation in 
nearly all the separate States are in a confused con- 
dition making it often very difficult to collate the 
relevant statutory material on legal problems. In 
most States, this unsatisfactory situation is peri- 
odically relieved by a general revision of the statu- 
tory law—a method that is unsound for various rea- 
sons, as a permanent solution of the problem. 

(ii) The second branch of Constructive Jurispru- 
dence is concerned with the substantive science of 
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legislation. This already has been sufficiently de- 
scribed. 

In a word, Constructive Jurisprudence is the sci- 
ence of enactment of law. 


§16. Philosophy of Law. The above classifica- 
tion does not entirely exhaust the division of legal 
science; there is yet philosophy of law. The strue- 
tural divisions of legal science, Historical Jurispru- 
dence, Formal Jurisprudence, and Constructive Ju- 
risprudence are more fundamental than the data, 
respectively, of Legal History, Positive Law, and 
Practical Legislation. Philosophy of Law lies at the 
base of all the above divisions of legal science. 
Philosophy of law is, in turn, simply one of the 
special divisions of the study called Philosophy. 
Philosophy deals with various difficult problems 
which are not encountered in legal science. For ex- 
ample, the problems of epistemology, the inquiries 
into the validity of knowledge, are special problems 
of Philosophy with which neither a lawyer nor a 
legal philosopher will need to deal directly. Again, 
other problems of Philosophy are necessarily dealt 
with by the law. For example, the problem of free 
will is implicated necessarily in the legal problem of 
punishment. The law proceeds upon the view that 
the will is free although it is far from certain that 
this view is correet. At any rate, philosophers do 
not dogmatically assert the proposition and the 
problem probably is insoluble. 

_ One of the aims of Philosophy is to give a system- 
. atic account of reality and its meaning. Law is part 
of this reality and at this point falls within the scope 
of Philosophy. It is an interesting fact to note that 
from the earliest times, philosophers have been in- 
terested not alone in the problems of metaphysics 
but many of them have also attempted to give an 
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account of the meaning and purposes of law. Among 
those who are known for their writings on legal in- 
stitutions are Plato, Aristotle, Thomas Aquinas, 
Kant, Hegel, Fichte, Hobbes, Locke, Spencer; and 
there are many others in ancient and in modern 
times. Some of these writings have worked impor- 
tant influences in the law and if there were no bet- 
ter reason than that, legal philosophy would still be 
worthy of attention. 

There are two very important points of contact 
between the problems of Philosophy and the prob- 
lems of Philosophy of Law. ‘The first of these is the 
problem of Justice. What is justice? How far 
should the law attempt to attain justice? The ready 
answer that a layman would offer is that at least in 
the administration of justice, complete justice should 
be attained so far as human intelligence can under- 
stand it and human powers award it. The law, how- 
ever, does not entirely accord with this apparently 
reasonable demand. Many legal rules operate in too! 
inflexible a manner to do justice in individual cases. . 
Such rules may be just for the average case but may 
fail to do justice in this or that particular case. For 
example, where two witnesses are required for the 
validity of a will, and where the form of execution is 
signing by the testator in the presence of the wit- 
nesses and signing by the witnesses in the presence 
of the testator, the testator may have signed and one 
of the witnesses may have signed and before the 
second witness has had an opportunity to sign, the 
testator may suddenly die. In such case, the will is 
invalid because the formality of the rule has not 
been observed. Where the rule is one of statute, as 
in the example given, the courts have no authority to 
mitigate the rule. In the early history of law, prec- 
edent (case law), in all systems of law, is more in- 
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flexible than in the maturity of law. As a result of 
this inflexibility, there grew up in our law, operating 
alongside the Common law, the system of Equity 
which sought to relieve situations where there was 
no remedy or no adequate remedy at law, and where 
fraud, accident, or mistake entered into the case, so 
that it would be unjust and inequitable to deny re- 
lief. 

The reformatory power of equity has now prac- 
tically ceased in our law, and the system of equity no 
longer differs from the Common law system in point 
of flexibility or adaptability to create special rules 
for cases where the law has become settled. We 
say there is no difference today in the two systems 
in respect of flexibility, but due to the enormous ac- 
cumulation of case material, the tendency is toward 
a growing flexibility in both systems, since the field, 
once extensive, of what was considered as settled is 
actually now becoming narrower, in consequence of 
which the law is approaching the stage of discretion 
from which it started. It is not highly unusual to 
encounter in the reports instances where judges 
take occasion to deplore the necessity of applying a 
rule which they regard as working injustice in the 
cease to be decided. Such a situation always will 
appear to a layman not different from the case 
where a surgeon takes a pint of blood from a patient 
because the rule is to proceed that way, although he 
knows it will produce death. But there is a differ- 
ence. Patients do not ask a surgeon'to apply rules 
but to use skill and judgment. Litigants, on the 
other hand, are more interested in an application of 
what they believe are the rules than in the Solomonic 
judgment of the judge. In a word, litigants seek 
law and not justice. The layman’s point is doubt- 
less sound, but it encounters the hard obstacle of a 
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deep prejudice in litigation against intrusting 
judges with power to modify settled rules. There 
are various other practical reasons which support, 
if they do not justify the prevailing practice. 

The law, considered as a whole, has always put 
more emphasis on order, certainty, and regularity 
than on the elusive idea of justice. It has been 
thought more desirable to have an admittedly unjust, 
certain rule, than a debatably just, uncertain rule. 
But in many important instances rules of law may 
have the qualities of certainty; they may promote 
order; and they may have a regular and accepted 
application; and yet they may involve questions of 
substantial justice in such a way as not to be indif- 
ferent in individual cases. For example there are 
various rules of damages in negligence. There is 
the rule that if the plaintiff is guilty of any negli- 
gence he can not recover, no matter how great has 
been the negligence of the defendant. This is the 
prevailing Common law rule. Then, there is the rule 
of admiralty, especially applicable where there is a 
loss on both sides, of apportionment. Again, there 
is the rule which measures not the loss but the negli- 
gence. Finally, there is the rule of Industrial acci- 
dent law that, notwithstanding negligence of the per- 
son harmed, there may be recovery of compensation. 
If any one of these rules can be said to be a just 
rule, it is not easy to see that the other rules can be 
just rules. 

There are two different ways of looking at ques- 
tions of this kind. First, we may consider the indi- 
vidual confronted by another individual and attempt 
to work a just solution from a consideration of all 
the facts and circumstances surrounding these two 
individuals without much, if any, inquiry as to the 
social reaction. Secondly, we may look to the social 
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reaction without regard to the particular effects on 
the individuals. The first represents the individwal- 
istic concept of justice; the second the socialist con- 
cept. There may be an intermediate method of re- 
garding the individual and also regarding society 
with the emphasis in one direction or the other. 

It is clear that our law has been and remains 
chiefly based on an individualist program and it is 
also apparent that there is a strong current in the 
socialist direction. The illustration given exhibits 
one of the familiar ones of the great number of prob- 
lems where the administration of law needs to be 
founded on a comprehensive and systematic view of 
social facts. 

The second important point of contact is met in 
legislation. The problem however is the same prob- ’ 
lem—the problem of justice which is the crux of ' 
legal philosophy. When a new rule is made, it has 
some object or end. The justification of this object 
can be based only on a rational view of the meaning 
of society. The science of Constructive Jurispru- 
dence has the mission of showing how a given result 
can be reached with the least friction, but philosophy 
alone can. answer the question whether a given end 
sought is rationally consistent in a rational system 
of ends. 

It may, doubtless, be true that legislation, in 
greater or less part, is inspired by group struggles 
to attain their wishes and that in this struggle for 
legislation, philosophic justifications play a very 
small part. But, when legislation is disinterested, it 
needs to be based on rational purpose and this ra- 
tional purpose is one that codrdinates with other 
rational ends in a systematic unity of rational pur- 
poses. It is probably demonstrable that in spite of 
the competition of classes to serve their own eco- 
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nomic wants, there is a pervading influence of ra- 
tionality which, in longer or shorter intervals of 
time, succeeds in rectifying the purely ingressive 
expressions of will of individuals and of groups. 
The self-serving impulse is a permanent one, but it 
lacks the consistency and unity of design of reasoned 
justification. It is a strong force quickly exhausted 
and is variable in expression, while a rational sys- 
tem of acting, although feeble in power to stand 
against interests emotionally felt and energetically 
asserted, remains always permanently in the back- 
ground of human effort and succeeds step by step in 
standardizing the struggle for power and in ele- 
vating the level of human institutions. Such, at any 
rate, appears to be the result of this opposition of 
asserted wants and rational justification in the long 
history of legal ideas. As a corollary of this move- 
ment, it probably also is demonstrable that the pro- 
gressive force of rational purpose has been power- 
fully aided by the competition of self-regarding in- 
terests. 

Legal philosophy begins first at the point where 
an attempt is made to give an explanation of what 
end is sought in the shaping of a new legal rule. If 
an end is sought for its own sake and without any 
relation to other facts of life, it is only a desire and 
is not a philosophy. There may be various stages 
and kinds of legal philosophy—at least in a wide 
meaning. In the strictest sense, legal philosophy 
must be wide enough to correlate all the facts of life 
in a systematic unity of ideas. In the wider sense, ' 
any reasoned justification or explanation of a legal 
rule or institution is also part of legal philosophy 
and from this point of view, philosophy of law is an 
indispensable part of legal science and of the art of 
law. 
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Schools of Legal Philosophy. It is possible to 
classify the schools of legal philosophy in various 
ways. They may be divided into two large groups: 
The Metaphysical and the Empirical. The differ- 
ence between them is one of method and of approach. 
The Metaphysical schools relying chiefly on the 
power of reason to build categories of ideas by log- 
ical processes, seek to construct complete systems of 
reality in which legal systems find a place which 
harmonizes with the general structure of the system 
created. Hegel’s system is one of the best illustra- 
tions of such a metaphysical construction. The Em- 
pirical schools relying chiefly on experience of the 
world, and, in law, the experience of legal history, 
seek to build up systems of hypotheses of complete 
unity. In both cases, the end sought is the same—a 
rational explanation of the world and especially of 
human purposes with a view of shaping legal rules 
and legal institutions in a consistent pattern of the 
whole. 

Another classification is that of Unitary and 
Pluralistic schools of legal philosophy. The Uni- 
tary schools seek an explanation of reality, including 
the law, as a consistent, organic, and logically com- 
plete structure. The methods may be inductive or 
deductive. The Pluralistic schools either deny-the 
existence of unity and logical coherence in reality or 
else put aside the effort to discover it as beyond hu- 
man power. The methods here also differ. For ex- 
ample, a Pluralistic school may proceed from the 
premiss of inviolability of human life and build up 
a system of rights on that basis. Again the Prag- 
matists may recognize only the actual forces which 
dominate in the building of law and seek to build a 
system which permits these forces free play in an 
orderly competition. 
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Another classification of the schools of legal 
philosophy which in this present era has some cur- 
rency, due to the dominant trends of philosophic 
thought, is the Neo-Hegelian school, the Neo-IXantian 
school, and the Positivist school. Tach of these 
schools has many varieties. : 

Legal philosophy may attempt to give a rational 
explanation of law as it actually is and has been, or 
it may attempt to state what the law should be. The 
first object is based chiefly on Historical Jurispru- 
dence and it becomes a philosophy of legal history. 
The second object is sought chiefly by the schools of 
Natural law in its various forms. This difference in 
the objects sought also makes possible another some- 
what complex classification. 

In Anglo-American law there have been two quite 
opposed influences which lived side by side, especial- 
ly in America, First there is a profound belief in an 
ultimate basis of justice; a belief in an enduring and 
unchangeable system of ideas which is of higher 
validity than Positive law. Secondly, there has been 
a habit of proceeding experimentally without much, 
if any, effort to defme ends. It is rare, however, to 
find any reliance placed on any general ideas of a 
fixed system of justice, and while the belief in such 
ideas has tremendous importance in the administra- 
tion of the legal establishment, yet it rarely becomes 
articulate beyond a casual appeal to Right the value 
of which no one takes the trouble to investigate. In 
a word, our law rhetorically moves on a road of 
Natural law, but, in practice, it moves on the wheels 
of expediency. The fact that legal philosophy, in an 
accurate and scientific sense, is wanting in both of 
these dominant influences, strongly suggests the need 
of deeper penetration into the subject matter of 
these fugitive ideas. Legal philosophy probably can 


§ 16] PHILOSOPHY OF LAW 53 


not attain the level of becoming a regulative dis- 
cipline ; it may not be possible to construct a system 
which adequately explains the past and points out 
the mathematical ideal line of the future; but with 
so much conceded, it may still have a very important 
function as a critical apparatus to test the validity 
of our general ideas. It may serve a useful purpose 
in accepting the facts of the sciences and in prevent- 
ing the development of any legal philosophy which 
can not withstand the test of criticism based on these 
facts. A critical legal philosophy, if not also a con- 
structive legal philosophy, is a necessary, special, 
and fundamental division of legal science. 


C. Diacram or THE Fretps or Leca Screncr 
Without attributing to one department of legal 
Science a greater importance than to another, the 


subject matter of this science may be, illustrated by 
the following diagram. 
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$17. Terminology. Various terms have been 
used in the foregoing discussion which have a some- 
what special meaning, An inspection of some of 
these terms and a few others not used above which 
oceur frequently in law and juristic writing will now 


be desirable. 


Equity. This term has various uses. Its prin- 
cipal use is to denote the institutions combined into 
a system which explain the activities of courts of 
chancery as distinguished from courts of Law. Eq- 
uity may also mean fairness or reason: thus, certain 
conduct is or is not equitable (fair); the equity (rea- 
son) of a rule. 


Institution. Law is built up around certain inter- 
ests such as life, liberty, corporal integrity, use of 
goods and lands, and performance of acts due from 
others. Each one of these interests becomes the 
center of an extensive accumulation of rules which 
define their scope, their points of infringement, and 
the redress obtainable for such infringement. The 
sum of these rules with the interest as the focal 
point is an institution. All of these interests have 
many important divisions which are based on some 
special aspect of the generic interest. These special 
interests in turn become the focal points of special 
accumulations of rules. Using a figure of speech, 
the law is a complex planetary system where there 
are systems within systems. Following the analogy, 
there is a general concordance of motion in the sys- 
tem as a whole, but each special system and sub- 
system tends to develop in detail rules peculiar to 
itself. Legal values become relative. For example, 
the same mass of iron will have different relative 
weights on different planets; the same interest has 
differing valuations in differing situations. 

As the law becomes more extensive, a decentral- 
izing process sets in which progressively widens the 
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breach between these various systems and sub-sys- 
tems. Due to historical accident, misapprehension 
of older rules, attempts to find new distinctions to 
fit particular instances, and especially the desire to 
do justice in each case, new rules arise in each inde- 
pendent system, and thus, while there is no appear- 
ance of collision of rules, the various systems of 
institutions are constantly being modified at all 
points. It can not be doubted that where a sytsem 
of law shows unmistakable signs of disintegration, 
as does our own system, and where this process is 
not arrested, it will eventually reach a stage where 
the law becomes purely discretionary in practice, 
subject only to a complex background of legal tradi- 
tion which saves any legal community with such a 
background from falling into a condition where legal 
rights are subject only to the personal caprice of the 
judge. This tradition, it should be noted, is rarely 
explicit ; it beeomes an unformulated body of general 
ideas never or rarely stated in the shape of rules but 
having a force superior to rules themselves. 


Jurisprudence. This term has several meanings. 
It may mean chiefly the whole or some part of the 
whole body of law. Thus Anglo-American Jurispru- 
dence has the same meaning as Anglo-American law. 
Sometimes it means the course of decision of a par- 
ticular court as when one speaks of the jurispru- 
dence of the Supreme Court of the United States. 
When a particular sub-system of law is in question 
the term is used sometimes to identify it; thus, Kq- 
uity Jurisprudence, medical jurisprudence, mining 
jurisprudence. The term Jurisprudence was adopt- 
ed into our professional language from France and 
Spain, where, as in other Latin countries, the term 
is applied to case law strictly and not to other 
sources. Another use of the term which in recent 
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times has gained some support is to identify it with 
the science of law as distinguished from the art or 
‘application of law, That is the usage adopted here. 
In that sense, jurisprudence embraces the three 
structural divisions of Historical, Formal, and Con- 
structive Jurisprudence and does not embrace any 
of the temporal divisions of the subject matter of 
law. 

There are also certain other companion terms 
which are widely used, having in part the same 
etymological root. 


Jural, Juristic, Juridical. One of the outstanding 
difficulties in making a scientific or useful apportion- 
ment of these and contrasted terms is that the ap- 
peal to etymology is not conclusive. The term ‘ju- 
risprudence’ was used by Roman lawyers to desig- 
nate skill in the art of law (jurisprudentes, juris 
periti). Accordingly the resort to etymology would 
seem to justify a wider application of the term ‘ju- 
risprudence’ than the one used here; but against 
that is the fact that a science of law in the strict 
sense was not known to Roman lawyers, and, what- 
ever else may be said on the matter, it would be use- 
ful to distingnish Law and Jurisprudence in the 
same way that art and science are contrasted. 


Jural. Having in mind the scientific connotation 
suggested, jural denotes an abstract idea of law... 
Thus a specific legal relation when considered as a 
type (i.e. abstractly) is a jural relation. All specific 
legal relations, therefore, are cast in the mold of 
jural relations which embrace all the essential at- 
tributes of all such legal relations. Again, the con- 
tract duty of John Smith is a specific (unique) duty 
but the idea of legal duty itself as a scientific concept 
is a jural idea since it is demonstrable that the law 
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uses it. Again, when two persons engage in an 
agreement of sale, lease, mortgage, or contract, or 
other two-sided bargain, this is called a legal trans- 
action; but when the same agreement is considered 
as a type which sums up all the essential attributes 
of an unlimited number of specific agreements which 
may be cast in the same mold, it is called a jural 
transaction. Commonly the term used by juristic 
writers for ‘jural’ transaction is ‘juristic’ transac- 
tion but this usage appears to be an inconvenient 
translation of ‘Rechtsgeschaft.’ 


Juristic. While the term ‘jural’ has an abstract 
but yet authoritarian meaning, the term juristic 
lacks that authoritarian quality. For example, im- 
prisonment, fine, damages, are specific sanctions fol- 
lowing breaches of duty and they point out another 
idea called Liability. Liability is a jural concept, 
since it may clearly be demonstrated, but if the idea 
of liability were still to be demonstrated and gen- 
erally accepted, it would be only a juristic concept 
but once accepted it would become a jural idea. The 
term ‘juristic’ is especially useful to indicate the 
researches, theories, hypotheses, and methods of 
jurists; that is to say, of those interested as special- 
ists in the structural divisions of the subject matter 
of law. 


Juridical. This term is generally used in an un- 
certain way. Usually the precise meaning is doubt- 
ful. That objection should be overcome in science if 
possible. In literature, there are many hundreds of 
words which serve the function of creating an emo- 
tional field of discourse. This is especially true in 
poetry. Everything depends on the form of the 
word, and little depends on any definitive point of 
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conceptual meaning. This will not do in the domain 
of science where ideas must be precise, and free, in 
the first instance, from emotional flavor. 

The term ‘juridical’ has an advantage over ‘jural’ 
and ‘juristic’ in having an etymological explanation 
for all of its parts. Literally it means ‘speaking of 
law’ (dicere + jus) or ‘pointing out of law’ 
(dicare + jus). On that basis, the term may very 
conveniently be restricted to the work of courts of 
law and the work of legislatures in declaring law. A 
decision of a judge is a juridical fact. It is better to 
say a ‘juridical’ fact than a ‘judicial’ fact because 
judgment is common to all conscious acts, while 
juridicality is a special quality of a special type of 
conscious acts—the formal judgment of a court or 
formal declaration of law of a legislature. The sys- 
tem of facts embodied in precedents is Judiciary law 
in contrast to the Enacted law of a legislature. 
There is also a usage which limits the term ‘jurid- 
ical’ to legal phenomena occurring in the judicial 
process of the courts. There is also a usage which 
applies the term ‘juridical’ to all legal phenomena 
in contrast with other phenomena. For example 
‘juridical’ law is contrasted with physical or natural 
law. 


Legal, Legic. We have seen above that the terms 
‘jural’ and ‘juristic’ both fall in the group which 
treats legal ideas in the abstract. ‘Jural’ has an au- 
thoritarian connotation and ‘juristic’ lacks the qual- 
ity of political authority. Jural ideas are the ideas 
of the law considered in an abstract sense. Juristic 
ideas are the scientific ideas of jurists. Since terms 
so nearly alike in form should not be used as syn- 


onyms, it is desirable to give them different func- 
tions. 
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The terms ‘legal’ and ‘legic’ present a similar 
problem. 


Legal has various meanings. It means lawful 
(not forbidden); lawful and effective (e. g. a valid 
contract); unlawful and effective (e. g. a tort act is 
a legal fact); pertaining to law (e. g. a legal docu- 
ment); a relation created by law (e. g. legal dis- 
ability) ; a remedy recognized by a court of law in 
contrast to a court of equity, There are also vari- 
ous other more special meanings. It is a very 
dromedary of words, and one does not read far into 
the literature of law before he encounters difficulty 
in finding the exact shade of meaning, except as that 
meaning may be derived from the context. This is 
an obvious inconvenicnce, but it is an inconveni- 
ence affected by professional distaste for any at- 
tempt to find a remedy. To overcome it, or to mini- 
mize it, the wide variety of meanings suggested must 
be cut down and at least one slight orthographic 
coinage must be tolerated. 

Following the distinction already made for ‘jural’ 
and ‘juristic,’ legal may be confined to an author- 
itarian function and the term ‘legic’ may be used 
for the non-authoritarian function. For the rest, 
there are sufficient other terms to indicate the re- 
maining senses where the term ‘legal’ now carries 
the burden. 

Some examples should now be given running 
through the gamut of terms which pertain to the 
law. 

A judge is a law officer (rather than a legal offi- 
cer); a statute book is a law book (rather than a 
legal book) ; a valid contract act is a lawful act (and 
not primarily a legal act); a tort act is an unlawful 
act (and not a legal act except in a juristic sense) ; 
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the decision of a judge if valid is a legal act; the levy 
of an execution by an officer of law is a legal act; a 
copartnership of lawyers is a legic firm (and not a 
law firm or a legal firm); a private treatise about 
law is a legic book (and not a law book or a legal 
book); a blank form used in a transaction. in law is 
a legic blank (and not a legal blank or a law blanlk) ; 
an act which has no legal consequences is a licit act; 
a corporation is a legal entily; immunity is a legal 
concept; assumpsit is an action at law; the science of 
law is a legic science. The connotation may, some- 
times, require other variations. Thus, a tort act is 
a legal act in that it has legal consequences, but in 
contrast with lawful act, a tort act is an unlawful 
act. 


Principles. This term has a bewildering variety 
of uses. Frequently it is employed as a term of mere 
rhetoric without any definite meaning intended or 
suggested. That so many important law terms are 
used in a loose sense is due to the fact, that per- 
suasion is a considerable factor in the application of 
law. For this purpose, it is common in both oral and 
written discourse intended to move the minds of 
triers of facts, to resort to the language of imagery. 
Many juristic terms serve this purpose. For the 
professional lawyer, the habit of employing figur- 
ative language in appeals to the emotions of the un- 
learned is unconsciously carried over into more seri- 
ously conceived addresses and here the terms ‘ju- 
risprudenee,’ ‘juristic,’ ‘juridical,’ ‘institutions’ and 
‘principles’ are favorites which render poetic serv- 
ice for words of less pretension or conceal the ab- 
sence of clear thought. 

The term ‘principle’ already is used in so many 
different senses that it may be doubted whether it 
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any longer can serve any useful purpose in pro- 
fessional terminology. 

Among the meanings which can be isolated are the 
following: (1) the fountain of original precedent 
(discretion in contrast to rule); (2) a generalization 
of rules (e. g. volenti non fit injuria); (3) the pur- 
pose of a legal rule (end in contrast to means); 
(4) the reason for a rule (a situation in contrast to 
a purpose); (5) an immutable proposition or one so 
regarded (‘‘Men are born, and always continue, free 
and equal in respect of their rights’’); (6) an oper- 
ative technical method of attaining a legal solution 
(e. g. trust, bailment, contract, etc.); (7) a rule de- 
rived by induction from the sources (chiefly pre-. 
cedent); (8) the inarticulate or only vaguely defin- 
able background of legal institutions (e. g. Christian 
civilization, Due process, reasonable care, good 
faith, boni mores). 


Science. In the widest sense, a body of facts 
known or knowable may be a science. In a less wide 
meaning, science is systematized knowledge. In a 
yet more restricted sense, it is systematized knowl- 
edge of facts which exhibit analogies and identities 
showing an inherent organization. This last sense 
is probably the most liberal that would today be ac- 
cepted; for the meaning of the term ‘science’ has 
grown more definite with the accumulation and or- 
ganization of facts. This last sense, remains, how- 
ever, still relatively a wide one; it includes knowl- 
edge of a system of law even in its practical aspects. 
Therefore, organized knowledge of the facts of legal 
history, or of the institutions of positive law, or of 
the technical features of law-making is legic science. 

In a still more restricted sense, legic science would 
not extend beyond the fields of Historical Jurispru- 
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dence, Formal Jurisprudence, and Constructive Ju- 
risprudence. It probably would be convenient to fix 
the line of division ai that point. From that point 
of view the temporal divisions of law would be con- 
structed of two elements—History and Art, while all 
the structural divisions of law would be fields of sci- 
ence. Not only is such a division convenient for a 
proper distribution of the functions of history, art, 
and science, but it also is justified on analogical 
grounds. No extent of systematization of facts of 
concrete animals, plants, physical substances, or 
chemical compounds would be regarded as science. 
Only the abstractions formulated into organized 
hypotheses, theories, and laws under the names 
zoology, botany, physics, and chemistry, are re- 
garded as the proper subject matter of science re- 
gardless of their concrete manifestation in particu- 
lar cases. So, also, in the law, particular legal rules 
or institutions, past or present pertain to history and 
art, but they are not science. Science of law, in the 
sense pointed out, is limited to the hypotheses, theo- 
ries, and laws which account for the existence of the 
particular phenomena of law. 

The field of science, whether of law or of other 
facts, relates to the uniformities, analogies, and ex- 
planations of phenomena which are subject to re- 
peated observation by experiment or otherwise. 
The uniformities governing the growth of law, for 
example, can not be demonstrated by controlled ex- 
periment of a single investigator but yet the data of 
legal history are already so copious that an examina- 
tion of these sources accomplishes all that would 
be possible by direct experiment. The State, how- 
ever, could undertake controlled experiments in the 
efficacy of legislation. 
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It remains yet to account for legic philosophy. 
Legic philosophy is neither history, art, nor science. 
It is simply legic philosophy, just as pure mathe- 
matics, metaphysics, and logic fall outside the limits 
of history, art, and science, constituting the highest 
generalizations of scientific thought, or being the 
ultimate forms or structure of human thought. 
What has been said here of the divisions of the sub- 
ject matter of law into the departments of history, 
art, science, and philosophy, does not imply, of 
course, that these fields, as they are treated in prac- 
tice, present always these sharply defined functions. 
They are in substance interconnected fields (as the 
diagram above shows) radiating out from a common 
center of legic philosophy. The distinguishing fea- 
tures are fact for history, skill for art, regularity for 
science, and ultimateness of explanation for philos- 
ophy. 


System. A system of law is the sum total of its 
legal institutions. 


§18. Wigmore’s Classification of the Science 
of Law. Dean Wigmore has created a new clas- 
sification of the materials of legal science based on 
‘‘the ways in which we conceive of law as an opera- 
tive fact in its relations to the world.’’ The termi- 
nology and classification are as follows: 


Nomology is the science of law as a whole. Nomol- 
ogy is classified according to the different activities 
of thought which deal with the fact of law as follows: 

(1) Nomoscopy deals with the ascertainment of 
facts which bear on the regulation of human con- 
duct. 

(2) Nomosophy deals with the standards of jus- 
tification of legal rules. 
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(3) Nomodidactics deals with the teaching of the 
facts of legal science. 

(4) Nomopractics deals with the making and en- 
foreing of legal rules. 

Each of the above four divisions of nomology has 
or may have various subdivisions. 


Nomoscopy has three branches: 

(a) Nomostatics deals with the actual law of a 
given moment hy a study of the sources—statutes, 
decisions, customs, ete. 

(b) Nomogenetics deals with the history and de- 
velopment otf legal rules. 

(c) Nomophysics deals with the relations between 
law and other sciences. 


Nomosophy has three branches: 

(a) Nomocritics deals with the justification of 
legal rules as tested by logic. 

(b) Nomothetics deals with the justification of 
legal rules as tested by ethic. 

(c) Nomopolitics deals with the justification of 
legal rules as tested by economics. 


Nomodidactics has not been further subdivided, 
since there are already satisfactory terms in use to 
indicate the various methods of teaching law: the 
lecture method; the text-book method; the case 
method. 


Nomopractics has three branches: 

(a) Nomodikastics deals with the application of 
law by lawyers in giving counsel and by judges in 
deciding cases. 

(b) Nomopoietics deals with the law-making func- 
tion. 

(c) Nomodrastics deals with the executive fune- 
tion of the application of legal rules, as when a 
sheriff makes a levy under a fieri facias. 


at 
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These various ways of approach to the materials 
of law may be combined in the following diagram. 


NOMOLOGY. 
I Ir Tit IV 
NOMOSCOPY NOMOSOPHY NOMODIDACTICS NOMOPRACTICS 
(Facts ascer- (Justification ) (Teaching) (Law-making. 
tained) Application. 
Enforeement) 
(1) Nomo- (1) Nomo- (1) Nomo- 
statios critioes dikastios 
(actual law) (logic) (judicial fune- 
jon 
(2) Nomo- ; (2) Nomo- : (2) Posie 
genetics thetics eae 
7 potelics 
(history) (ethic) (legislation) 
(3) Nomo- (3) Nomo- (3) Nomo- 
physics politics drasties 
(other sciences) (economics) (execution) 


It may be here suggested that there is no conflict 
between Dean Wigmore’s classification and the one 
earlier given. The two classifications are comple- 
mentary. One deals primarily with the subject mat- 
ter of legal science; the other deals primarily with 
the methods of treating this subject matter. 
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$19. The State. For the lawyer, the State is 
only a concept—the concept of sovereign jural per- 
sonateness. For the sociologist, the State is a polit- 
ical organization of human beings or of human 
groups. Both views are correct, each for its own 
purpose. For juristic purposes, it is necessary to 
sum up all the phenomena of political society into 
one idea of ultimate authority, regardless of where 
the human center of force lies, which at any given 
moment makes this authority practically effective. 
This ultimate authority, it must be emphasized, is 
purely conceptual, but it is not artificial or fictional; 
it is a basic yeality of jurisprudence. This concept 
of State personateness is a necessary one in order 
that there may be a stable and a coherent system 
under which legal relations may come into existence 
and be distributed. State personateness is, there- 
fore, not merely an economy of thought but an un- 
avoidable premiss for a workable system of law 
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functioning in an orderly and understandable way. 
If, instead of referring all ultimate authority to the 
conceptual source of the State, an effort were made 
to discover the actual center of human force and 1o 
fashion, concrete legal relationships according to the 
will Gf ascertainable) of that source of human 
power, the whole system of law as an orderly, under- 
standable, and coherent structure would fall into a 
ruin. It has already been pointed out that the war- 
ring currents of human force which underlie the con- 
ceptual structure of the law, play their part in the 
making of law and in the growth of law, but in order 
that law may function in human society in an orderly 
way, i. e. in such a way that the members of society 
may act with reasonable assurance of the legal 
effects of acting, it is necessary to assume a work- 
able stability in the institutions of law and such a 
degree of control over the human forces that under- 
lie these institutions, that the standards of work- 
able certainty in the legal effects of human acting 
may be preserved, The concept of State personate- 
ness therefore serves the purpose not only of an 
ascertainable source of jural power but it operates 
also as a governor or escapement upon the very 
forces which bring it into existence. In this aspect, 
State and law are a social hyperphenomenon. 

One of the logical results of this conceptual sover- 
cign personateness, is the division into Sovereign, 
Government, and Subjects. The sovereign (the 
State) is above the law and the government and sub- 
jects of the Sovereign are under the law. It is per- 
fectly clear that there can be no juridical rights in a 
subject against the State. The State may and does 
in certain cases (e. g. in instances that fall within 
the form of a contract but not as a rule the form of 
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torts) allow suits to be commenced against it; but 
whatever may be the form of such suits whether 
petition to the government (not to be identified with 
the State), or a suit in a Court of claims, or suit in 
the ordinary courts, the fact is logically unassailable 
that the Sovereign is not submitting to a jural con- 
straint. Such instances are spoken of as auto-limi- 
tations, but the term is somewhat misleading since 
the Sovereign can not jurally limit itself in favor of 
the subject. Any limitation on sovereignty, however 
slight, is an instantaneous, logical destruction of 
sovereignty. That the State should keep its prom- 
ises to its subjects and should redress the unjustifi- 
able harms that it works on its subjects, is another 
matter; that it can be compelled, in a jural sense, is 
impossible. 

This conception of State personateness is a scien- 
tific development of modern times. In earlier cen- 
turies there was always a tendency to identify the 
State with the Emperor or King and there were then 
current such maxims as ‘‘princeps legibus solutus 
est’? and ‘‘nemo suo statuto ligatar.’’ It was not 
then understood that there is a valid distinction be- 
tween the State and the Government (the officers of 
the State). Officers of the State always had, and 
even today have, certain exemptions from law; but 
even if if ever was true that the head of a Govern- 
ment was entirely exempt from all legal constraint, 
the distinction would still remain. This confusion 
of two entirely distinct things has not yet disap- 
peared in theoretical writings of our own time. 
Where the effort is made to subject the State itself 
(as distinguished from the Government) to its own 
laws, it is necessary to hypostatize a new jural sov- 
ereignty in an abstract idea of justice, to satisfy the 
logical need of jural ultimateness and authority. 
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There can be no serious practical objection ordi- 
narily to that solution, and it has at least the advan- 
tage of giving the law an ethical character, but that 
solution is not historically justified, and, analytical- 
ly, it can not be demonstrated or defended. The 
analytical reason briefly stated is that no technical 
construction can go farther than the necessity of it 
as determined by the actual course of legal phe- 
nomena. These phenomena do point to a concept of 
jural ullimateness or sovereignty as a necessary 
logical basis of law, but they go no farther and do 
not point to an abstraction of justice entirely out- 
side of the legal establishment itself. The question, 
however, rarely is of importance in private law, but 
sometimes it becomes important in a practical way 
in the basic theories of public law and international 
law. 

The phenomena of nature and of life are not pre- 
sented to our minds in the form of definitions and 
classifications. Definitions and classifications are 
mental constructs which have the purpose of making 
these phenomena clear in our thinking and in making 
possible a communication of ideas. The State, in a 
material sense, is one of these phenomena of nature; 
it is not an artificial thing; it is not a creation of 
man, The State arose out of the gregarious nature 
of man and is a product of his instincts and needs. 
Siateness implies, in the widest sense, continuing 
organization of human beings whose conduct is reg- 
ulated by ultimate resort to normally effective 
physical coercion without regular interference by 
other groups similarly organized. The irreducible 
positive clements are (1) a collection of human be- 
ings; (2) a continuing organization; (3) regulation 
of conduct; (4) ultimate physical coercion. There is 
one negative clement; absence of regular interfer- 
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ence (supervision, or support) by any other group. 
For a description of the modern State and for the 
purposes of international law, other elements are 
added; the principal one being power over a fixed 
territory. States are also distinguished on the basis 
of internal and external sovereignty, and are classi- 
fied in various ways according to the form of political 
organization, 

It is necessary to distinguish, finally, the material 
and the conceptual aspects of the State. The ma- 
terial aspect is given by the fact of an organized 
human group regulating conduct by use of physical 
force without outside interference. The conceptual 
aspect is that which arises in the mind when the 
elements of the definition are satisfied. For the 
sociologist and the student of social forces, the State 
consists of a certain form of human organization. 
We have already shown that this view is a necessary 
one for an understanding of the legal establishment. 
But for the jurist, the State never is constituted of 
human beings; it is simply the ultimate idea of jural’ 
authority which arises from a certain kind of human 
organization, Legal science, in its technical aspect, 
can not go back of this conceptual postulate. In the 
first place, it is not necessary to go back to the 
human elements which underlie the concept, for the 
purpose of solving legal problems; and, in the sec- 
ond place, to attempt to go back of the concept of 
Stateness for the solution of legal problems, would 
tend to disintegrate the law, since the will of the 
group may conceivably, at a given moment, be con- 
trary to the law of the State, and where the will of 
the group is not ascertainable (as would be the 
normal case) the judge would substitute his own view 
as the view of the group and thus legal solutions 
would depend always on a perpetual referendum 
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which never could be practically carried out, result- 
ing in a Government of clamor and expediency. 

This point may be illustrated and it deserves care- 
ful attention, if only for the reason that it is the mis- 
conception not only of the masses but often even of 
the learned. The Constitution of the United States 
commences: ‘‘We the people’ ete. In the Tenth 
Amendment it is provided that powers not delegated 
to the United States nor prohibited to the several 
States are reserved to the respective States ‘‘or to 
the people.’’ These provisions have given rise to 
a popular view that sovereignty resides in the peo- 
ple. No idea could be more fallacious. The people 
may be the cause of the creation of States or the 
cause of their destruction, but the people can not be 
the State itself, nor can the people have jural sov- 
ereignty. Let it be supposed, that the federal Con- 
stitution prohibits the manufacture and use of to- 
bacco and let it be supposed that all the voters use 
tobacco in some form. Is the constitutional provi- 
sion to be referred to the wishes of the people or to 
the declared will of the State? There can be but one 
technical answer, although under such a supposition 
as made, it is easy to see that the constitutional 
provision must fall into desuetude. 


§ 20. State Distinguished from Other Organiza- 
tions. The State is not the only aggregate that 
regulates human conduct. Social deportment in the 
matter of social attitudes, dress, speech, and acts, in 
the minutest degree, are standardized by social con- 
ventions; but, here, the standards are often group 
standards, each group having its own unwritten code 
of deportment. This field is one worthy of study 
since it furnishes material on a large scale exhibiting 
the method of developing conformity in human con- 
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duct. Standards of deportment are not physically 
coerced. The chief sanction of non-conformity to a 
rule of social deportment is purely negative—avoid- 
ance. Itis easy to distinguish the State from other 
groups which standardize deportment. Law has its 
ultimate support in physical coercion; social courtesy 
can not be physically compelled by direct action with- 
out intruding on the field of law, since the law pro- 
hibits the use of physical force for such a purpose. 

Another difference is that the fields of conduct of 
law and of social deportment are entirely different 
fields. Therefore, social groups, in the regulation 
of deportment, do not have all the essential charac- 
teristics of the State. 

If, however, it could be conceived that social 
groups were organized to deal with violations of the 
code of deportment by use of physical force, and 
that the political state did not interfere in that field, 
we should have in the same territory and in the same 
social ageregate, two States and two Sovereigns. 
This phenomenon of dual control is not only think- 
able but it is actually found operating on a large 
scale in the United States. The federal government 
is a State (and, therefore also, a Sovereign) in mat- 
ters of federal law, and each of the federated States 
(Illinois, for example) is a State and Sovereign in 
matters of local law. There are two States and two 
Sovereigns in the same territory, governing the same 
persons. 

There is here, however, one point of theoretical 
difficulty. Where the field of conduct is divided, 
questions will arise as to the precise determinations 
of the boundaries of division. These questions must 
be answered and if the ultimate power of decision 
and the ultimate power of physical coercion to make 
that decision effective are found on one side only, 
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then we must say either that all sovereignty is on 
that side, or that sovereignty of questions of col- 
lision, only, are on one side. The latter alternative 
is the preferable one, since sovereignty may exist for 
different purposes. 

Morals and ethic also regulate conduct. Here the 
field includes all of the field of the political Staic 
and more, since there is no act of any kind that does 
not submit to an ethical valuation. Fiven a rule of 
the road which may appear to be perfectly neutral, 
since it must be one of various alternatives equally 
applicable to all persons, will, on closer inspection, 
be found to involve a choice of values. The greater 
number of all human beings are right-handed and 
the correct rule must not ignore this physiological 
fact. Other considerations of ethical value also may 
enter into the problem. The sanctions of morals 
are often more effective and more far-reaching than 
the sanctions of law. They operate quickly and 
drastically, often reaching the innocent with the 
guilty. But these sanctions rest on social disap- 
proval, censure, and avoidance, and, as in the case of 
standards of deportment, do not have a support in 
physical coercion. 

Religion, also, is an important field which regulates 
human conduct. In modern times, the force support- 
ing religious conduct has become like that which sup- 
ports moral conduct with the difference that diver- 
gences from religions standards are capable of re- 
proof by organized methods reaching the delinquent 
as concretely as the sanctions of the political state, 
but stopping short of physical coercion, and sub- 
stituting for that element the fear of supernatural 
punishment. In the Middle Ages, the Church was 
able to standardize conduct by resort to physical 
force, and then had all the attributes of the political 
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state. That, again, was an instance of two sover- 
eignties coexisting in the same territory among the 
same people, with a divided authority. The sover- 
eignty of questions of collisions of law lay with the 
Church, but, eventually, this sovereignty passed to 
the political State, and rapidly all political authority 
of the Church passed also into the power of the 
political State. 

Where there is plural sovereignty in the same ter- 
ritorial domain, or only divided authority in two gov- 
ernments of the same sovereign, the sovereignty of 
determining the legal effect of collisions of law will 
tend to cut down the jural authority of the competing 
sovereignty. The effect of this tendency is clearly 
seen in the United States in the progressive cen- 
tralization of authority, which, if not arrested, may 
ultimately change the form of our political organ- 
ization. 


§ 21. State Interests. The highest interest of the 
State is maintenance of its character as State. There 
are two ways in which this chief interest can be 
menaced and defeated. 

(1) The State may be deprived of its character 
as State by losing its authority to regulate conduct, 
where another social organization arises which reg- 
ulates human conduct by uncontrolled physical force. 
Such an opposed organization may completely de- 
stroy the former state (revolution) or it may simply 
oust the former sovereign of authority in a partic- 
ular territory (e. g. secession: so-called American 
Revolution). A mere change of government, either 
by way of (a) changes of the personnel of govern- 
ment or (b) changes in the structure of government, 
does not effect a destruction or alteration of sover- 
eignty. Such changes of government are normal 
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phenomena and are even necessary for the continu- 
ity of the State. For example, the federal Constitu- 
tion might be so amended as to change the govern- 
ment to the form of a unitary government, instead of 
the present form of a federated, composite govern- 
ment. It might even be changed to take the form of 
an economic corporation with unlimited control of 
all industrial objects. Such changes, however exten- 
sive, would not, from a juristic point éf view, be 
revolutions. If, however, such a change either in 
the personnel or form of government were effected 
by successful manifested physical force, displacing 
every vestige of physical force of the earlier govern- 
ment by physical force, the result would be revolu- 
tion. Just as changes in government are normal 
phenomena, so, also, on the present level of human 
habits, menaces of sovereignty are to be considered 
as practically unavoidable, and, to that extent, 
normal social phenomena. Contracts will be vi- 
olated, torts and crimes will be committed, and more 
rarely offices of government will be usurped by fraud 
or by force. All such unlawful acts, in different de- 
grees, are menaces of sovereignty which are success- 
fully met and overcome or otherwise assimilated; 
but if the State could no longer muster the physical 
force to subdue these attacks on its sovereignty, it 
would soon cease to exist and a new State would 
arise to take its place, 

In considering the juristic mechanics of changes 
in sovereignty, the data of history present these 
generalizations: Plural sovereignties in the same 
territory can exist only when instituted by constitu- 
tional arrangements (agreement: e. g. United States ; 
former German Himpire). <A division of sovereignty, 
based on the kinds of conduct, may exist, but it will 
not endure because of the many collisions of au- 
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thority (e. g. State and Church). A division of 
sovereignty, based on the kinds of persons whose 
conduct is regulated, has never been known, although 
divisions of law and of government have been based 
on such a distinction (e. g. jus quiritium and jus 
gentium). Two sovereignties can not coexist on the 
same territory, each menacing the other by physical 
force. The clear tendency is toward a singleness of 
sovereignty in a given territory. This tendency is 
affected, by the physical character of the territory 
itself and the kind of people who inhabit it (e. g. a 
homogeneous population in a compact territory will 
have a single soverciguty). 

(2) The next way in which the sovereignty of the 
State may be menaced, is by interference from the 
outside. The jural effects of such outside interfer- 
ence may be of many different kinds. The State’s 
territory may be occupied and pass under temporary 
military control, or its territory may be annexed in 
whole or in part. The least effect that may result 
from outside interference is an obligation to do some 
act (e. g. to pay an indemnity). Where territory 
is temporarily oeenpied by hostile force, sovereignty 
is not destroyed but is suspended. Where territory 
is annexed, sovereignty ceases in one State and 
passes to another. There are various degrees in 
which unlimited sovereignty (1. e. sovereignty of all 
functions) may be eut down leading to various kinds 
of partly sovereign and dependent states. Imposi- 
tion of an obligation to do an act resulting from war 
or the threat of war, does not affect sovereignty. 

It thus appears that the State has two chief inter- 
ests which arise as a logical necessity from the na- 
ture of the State as defined. These two interests are 
(a) an orderly system of conduct within the ter- 
ritorial limits of the State, and (b) non-interference 
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by way of outside foree. The first interest is that 
of Law and the second is that of War. These two 
fundamental interests in Law and in War are neces- 
sary attributes of all completely sovereign States. 

The interests of Law and-:of War may have the 
greatest variety of manifestations, leading to differ- 
ent varieties of the State, not simply in political 
form, but also in politieal character. 


§ 22. External Forms of the State. In political 
form, States may be wnitary where there is a hier- 
archical form of organization and distribution of 
powers (e. g. France, Illinois) or composite where 
there is unity for certain purposes and diversity for 
others (e. g. United States, British Hmpire). Even 
where the State is unitary, there is not necessarily 
a unified system of regulating conduct. In Illinois, 
for example, there are numerous local governments 
such as towns, cities, and park boards, which reg- 
ulate conduct, each in its own way, subject to nega- 
tive limitations of the general legislature. 

There are also various forms of monarchical and 
republican States. 

The various possible classifications of States ac- 
cording to external form are conventional, rather 
than essential, and the terms used represent dom- 
inant qualities rather than absolute differences, 


§ 23. Internal Forms of the State. States may 
differ widely in the range of expression of the two 
fundamental interests of Law and War. 

A State that limits its energies to defense of its 
integrity as State, will be a different State from the 
one that seeks to expand materially. And here the 
material (the purely social) concept of the State be- 
comes of great importance. The jural concept of the 
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State is a fixed idea; it is a logical idea, and, as such, 
does not have a history. But the social substrate of 
the conceptual State is a living thing. It increases 
or decreases in power. If the population of a coun- 
try reaches a point where the territory is insufficient 
to provide a standard of life to support it, and if 
there is no outlet elsewhere for this human surplus, 
war against other States becomes a natural neces- 
sity. Human intelligence can not eradicate this law 
of expansion; it is as inevitable as the competition 
among plants for access to the favor of the soil and 
the sun. It is not, however, beyond human intel- 
ligence to discover a way by which this natural ne- 
cessity of expansion may be turned into better 
channels than that of predatory war. Where a State 
by reason of its geographical situation is menaced 
by war, or is in a position where it must make war, 
the material energies of the State will be profoundly 
influenced in the direction of the development of the 
means of physical force. Military law, even in times 
of peace, will be quite as important a body of law as 
any other institution. The remaining fields of law 
will be affected to the extent that the interest of the 
State in War becomes of equal or greater importance 
than the interest in Law. 

There is no received classification of States based 
on the interest of war, but they may be divided into 
three groups: (1) those with no need of protection 
from outside aggression (a) because of treaty pro- 
tection, (b) because of such small power as to make 
preparation useless, or (c) because of geographical 
security; (2) those that need protection against out- 
side aggression but which have no policy of expan- 
sion; (8) those that have the need or policy of 
expansion. 
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The interest in Law, also, has many different ex- 
pressions both logically and historically. A classi- 
fication made by German publicists is well known. 
There are three forms of State: (1) the Police 
State (Polizeistaat); (2) the Culture State (Kultur- 
staat); (3) the Legal State (Rechtsstaat). 

The so-called Police State undertakes ito make 
all the interests of society, the interests of the State. 
Here, the State nusurps the fields of deportment, 
fashion, art, morals, and religion. At least that is 
the extremest form of such a State. The ancient 
Judaic State may be taken as one of the best illustra- 
tions of this form of State in civilized times. Modern 
States have progressively narrowed the field of law, 
leaving the fields of deportment, fashion, art, morals, 
and religion to be regulated by society at large in its 
own way, short of use of physical force or methods 
which abridge, unjustifiably, economic freedom. 

The separation, however, of law from other norma- 
tive fields can not be completely carried out. Morals 
is a larger field than law and embraces it, since all 
conduct is susceptible of an ethical valuation, even 
where there is no definite moral evaluation. Another 
reason is that in the application of law, it is not pos- 
sible to avoid contacts with the other fields of 
conduct. 

The smaller States of ancient times, and, espe- 
cially, the City States of the Greek era, could, and 
did, confuse law with religion, deportment, fashion, 
and other fields, because of the homogeneity of the 
social organization, the powerful influence of reli- 
gion, and the limited area of the State’s territory. 
The modern State differs in all these points and also 
in others. The other chief feature is that the legiti- 
mate field of law in modern times has become so 
extensive that the State finds practical difficulty in 
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standardizing the new activities introduced by sci- 
ence and invention. The fields of conduct related to 
law have passed into the autonomous control of go- 
ciety acting directly through group organization, due 
to the need of specialism, the conviction that not all 
departures from social standards are worth the ap- 
plication of State force, and the need of the State to 
regulate the newer kinds of conduct, the necessity 
for which taxes the strength which society is able to 
manifest by use of physical constraint. 

The last point, especially, should be stressed. 
State force is simply one of the forces of organized 
society. If all the power of organized society should 
be quantified, it would be found that not all of this 
power could be transmuted into Siate force. If that 
were possible, the political state would be not only 
sovereign, as it is, aud necessarily must be, in a jural 
sense, but it also would be omnipotent in relation to 
its subjects. The proposition needs only to be stated 
to refute itself. It would also be found in a quanti- 
ficatiou of social force, that political foree which is 
merely one, though the most important of the pro- 
duets of social organization, has a different potential 
at different times depending on the complex inter- 
action of the human elements which are the cause of 
these phenomena. 

The so-called Legal State (Rechtsstaat) is the 
very contrary in function of the Police State. While 
the Police State in its extremest form embraces all 
the interests of society, the Legal State adopts no 
more of these interests than are essential to the 
preservation of the State. The Police State has 
positive and negative functions. It not only pro- 
hibits but also commands. The Legal State prohibits 
but does not commaud. Its purpose is to leave the 
currents of life free; to let society work out its own 
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ends by its own means, so long as the utmost freedom 
is left to each one against force and fraud. The pur- 
pose of law in this State is to make possible an 
orderly competition of each with all. 

This form of State in its extremest possibility has 
never been observed historically under conditions 
of civilization, but the Modern State is the direct 
heir of the Legal State. The Clau State was a Police 
State, but the early confederacies or Chieftain States 
were Legal States. The chicf purpose of the bar- 
barian State was to further the interest in war. The 
interest in law was only a subordinate interest cul- 
tivated to make the power of war more effective. 
The principal point of legal contact of the govern- 
ment of the Chieftain State with the subjects of the 
State was through taxation and when punishments 
were inflicted, it served two purposes: (1) to con- 
serve the fighting strength of the group and (ii) to 
provide the resources necessary for war. After a 
time, the blood feud was replaced by the process of 
arbitration, and arbitration itself was succeeded by 
involuntary jurisdiction. Later still, the legislative 
function developed and with this, the modern State 
arose. 

It would be very difficult to construct a reliable 
hypothesis of the social results under modern condi- 
tions of a system based on a minimum of constraint. 
That under such a system of law, society would be 
radically altered is easy to helieve. This may be 
anticipated even by a cursory survey of the effect 
of such a system on legal institutions. If, in such 
a Laissez Faire State, it may be assumed that ac- 
quisitions of land and chattels would be protected, 
as well as corporal integrity and freedom of locomo- 
tion, then there would be only a law of torts and (or 
only) crimes. All the other fields would disappear 
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and become the subject matter of autonomous regula- 
tion. There would be no law of contracts, no family 
law, no law of succession, the law of property would 
be reduced to a minimum, and even the main cat- 
egory of criminal law would be reduced in extent. 

That a Laissez Faire State in its extremest form 
is only a political theory is due to the fact of his- 
torical continuity. Only a revolution could make of 
it an actuality and that is one of the highest im- 
probabilities, since revolutions, in modern times, 
have been based on revolt against acquisitions, and 
since it may be supposed that one of the economic 
effects of a laissez faire system would be to create a 
large slave class subject to the mercy of a property 
owning class. 

The Laissez Faire State has much support, but in 
a less rigorous form than the one stated. The pres- 
ent institutions of law, family, property, contract, 
succession, would be preserved, but the State would 
be limited to the protection of acquisitions, security 
in promises, and stability of family life. It would 
stop short of all paternalistic interferences with con- 
duct. Heonomic laws would be permitted to take 
their course. The State would never attempt to lead 
society but would remain in the background allowing 
the forces of society to work out social destiny in an 
ordered way, free from the anti-social hindrances of 
fraud and force. Such a State would have no inter- 
est in social welfare legislation. The poor, the sick, 
and the disabled would be left to the mercy of private 
charity or the harsh elimination of natural law. 
There would be no restraints on ownership or aliena- 
tion, no intervention in contracts freely made, no 
interference with personal habits or tastes. Family 
life would be regulated, if at all, only for the protec- 
tion of infants, or for protection of marriage con- 
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tracts. In a word, such a variant of the Laissez 
Faire State would be concerned chiefly in defending 
the natural expression of social forces against forces 
that work against the integrity of the social or- 
ganism, and it would ideally not attempt to direct 
these social forces into predetermined channels. 

The Welfare State is a mean between the Police 
State and the Laissez Faire State. The difference 
in these forms of State is not one of kind but only of 
degree. The lines, therefore, can not be sharply 
drawn and it would be difficult to say at what point 
Welfare State becomes a Police State, on one hand, 
or becomes a Laissez Faire State on the other. Mod- 
ern States are Welfare States. They do not assume 
to take over fields of conduct which can hetter be 
regulated by autonomous social control, nor yet do 
they leave problems of social welfare to social con- 
trol where such control is likely not to exist or is 
likely to develop imperfectly. 

A few miscellaneous examples will indicate the 
need of State control. Paupers and mentally de- 
ranged persons are a product of society. Private 
charity can not be relied on to relieve the misery of 
all of them and it seems humane and expedient, if 
the State can not prevent the phenomenon of mental 
and physical inferiority by direct measures, that it 
should assume the burden of these phenomena. 
Again, if the planning of streets and the creation of 
parks were left entirely to private control, the 
growth of cities would be retarded, transportation 
systems would be difficult, if not impossible, and 
parks and public places rarely would be found. 
Finally, if public utilities were permitted to operate 
without restriction, the tendency under unenlight- 
ened management would be toward the scantest serv- 
ice for the highest price that could be exacted. 
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The Welfare State, itself, in modern times, has 
cleveloped several forms. (1) The first of these is 
that where the State regulates public highways and 
lines of communication and the use of them without 
attempting similar control over private roads or the 
persons who use them. In order to create such high- 
ways, the State grants powers of condemnation to 
cities, 10 transportation companies, and other public 
utilities. In turn, the State regulates rates and con- 
ditions of service, where these highways are used 
for gain. An activity of the State which grows out 
of the control of highways is the creation of public 
places and parks. This activity is not a necessary 
one for the State, but highways are a material ne- 
cessity in the Modern State where private ownership 
is recognized, since without highways not only could 
there be no commerce, but even the government itself 
could not function. The government needs a ter- 
ritorial seat where it may house its officers, and there 
must be highways in order that the subjects of the 
State may approach the government. This funda- 
mental fact is perfectly obvious, but it has a signifi- 
cance not itself obvious. Even the Laissez Faire 
State in the extremest form that could be imagined, 
could not function without a territorial seat and a 
system of highways. It was on these highways in 
the earliest history of our legal system that the law 
manifested itself in the institution of the King’s 
Peace which may be said to be the starting point of 
our legal structure. The first form of the Welfare 
State is an extension of law over these highways. 

(2) Another form of Welfare State is that where 
the State undertakes not only to control public high- 
ways, but also operates the utilities that use these 
highways. In several European countries, railroads 
and telegraphs are owned and operated by the State 
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in the same way that the postal system is owned 
and operated by our federal State. The problem in- 
volved here is one of political science and economics 
rather than of pure law. The chief difficulties, 
among others, of this extension of State activity, are 
lack of experience, difficulty in finding by political 
methods competent managers, lack of flexibility in 
control, and lack of strong personal interest in at- 
taining the best results. But, against these objec- 
tions, it may be said that human experience with 
these activities is still new, and that, perhaps, with 
better methods of administration, these difficulties 
will disappear. No doubt the postal system and even 
the police system could be administered at this time 
with less expense and with greater efficiency under 
private control than under public administration; 
but the tendency of social organization points to an 
increasing activity of the State in all directions, 
especially in fields where competition is necessarily 
wasteful without corresponding advantages, as for 
example in the operation of street cars or the pro- 
duction of gas and electricity in the same streets or 
territory. In these, and in similar cases, the State 
must either grant a monopoly subject to regulation 
or undertake operation. Perhaps the leading objec- 
tion to State operation of natural monopolies is that 
human nature is such that the lack of an interest in 
ownership will always give results falling short of 
what may be expected under private ownership and 
control, but there is no proof that human interest can 
only be aroused by the fact of ownership or monetary 
gain. There is much reason to believe that the con- 
trary is true, and that the highest and best forms of 
human endeavor can be aroused by rewards and 
satisfactions wholly unconnected with economic ad- 
vantage; and it is the task of political science in the 
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growth of the State’s activities in new directions, to 
discover how these forces may be enlisted in the right 
way. 
(3) <A third form of the Welfare State is where 
the State going beyond the regulation or operation 
of the highways of commerce and communication 
and certain allied activities, such as the production 
and sale of gas, electricity, and water, undertakes 
the production of goods carried in commerce. To 
some degree, all modern States produce goods which 
are sold or given to the public or used by the govern- 
ment. The manufacture of coined and paper money 
is the most necessary instance. In public institu- 
tions for criminals and the insane, goods are com- 
monly manufactured or agricultural crops produced, 
as a part of the plan of regulation of these institu- 
tions. These goods may, or may not, come into 
competition with the goods produced by subjects of 
the State. In the same way, the government may, 
and often does, directly manage and control the con- 
struction of various public works. Up to this point, 
this species of Welfare State does not strikingly 
differ from other forms of the Welfare State, but 
when the Welfare State goes beyond the limits of 
what is directly connected with the regulation of the 
form of conduct and itself acts in the same sphere 
where regulation is imposed upon others for similar 
acts, then it takes on a new form. It then becomes 
an Industrial State and if its activities on a large 
scale supersede the activities of the subjects of the 
State acting for themselves, the State becomes a 
Socialist State. 


§ 24. Recapitulation. The State has three nec- 
essary conceptual elements: (1) Sovereignty, (2) 
government, (3) subjects. The State itself is not a 
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society or an organization of human beings, as is 
commonly asserted, but is the concept of such an 
organization under conditions where sovereignty 
exists for any purpose. There is a logical and also 
a practical reason for this view. The relations be- 
tween State and subject, as relations, necessarily 
are conceptual since a relation is only a concept, and 
since, furthermore, there can be no relation with 
material elements. The practical reason is that law 
can not be referred to a given material group of 
human beings in a material sense since the group is 
constantly changing, and since, furthermore, the 
acinal human. forces of law can not be attributed to 
the society as a whole, but must be referred to leaders 
of society and powerful groups in society whose 
identity is never clear. 

The material clements of the State are human be- 
ings and lands and chattels. The material content 
of the State is a politically organized society of 
human beings, and the government also must mani- 
fest itself through human beings. Lands and chat- 
tels are necessary for conduct, sice human beings 
need land and movable objects to maintain human 
life. 

There is nothing in the concept of the State that 
indicates the essential nature of the State or its pur- 
poses beyond its own maintenance as a State. Those 
essential elements are an interest in Law and inter- 
est in War, at least for preserving sovereignty in 
Law. The interest in Law is primary; the interest 
in War is secondary. These are the irreducible ele- 
ments of State interests. The actual form that they 
take historically is not given by the State concept 
itself but depends on the human forces that are the 
substrate of the conceptual State. 
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The interest in War may be either defensive or 
offensive. This will be determined by economic 
wants, policy, or even social necessity. Accordingly, 
the factual manifestation of State power will differ 
among different States and at different times. 

The interest in Law, especially, presents the great- 
ast variety of forms ranging from the pure form of 
the Laissez Faire State to the Police State or the 
Socialist State. The evolution of these forms, his- 
torically, has taken this course: in primitive society, 
the Police State prevailed; in barbarian society, the 
confederate State arose as a Laissez Faire State; in 
civilized times, the Welfare State arose. The (now) 
non-legal functions of the primitive Police State 
were absorbed by the constituent political divisions 
of barbarian confederacies. In the period of civiliza- 
tion, these same non-legal functions retroceded into 
the social fabric and fell 1mder the exclusive control 
of the family and of other social groups. Excep- 
tionally, even within the era of civilization, these non- 
legal functions reappeared as legal functions, as in 
the Greek and Italian City-States. Sporadically, the 
effort to take over these non-legal functions reap- 
pears in modern states, since the force to govern all 
fields of conduct is always present in society, and 
since the groups interested in standardizing the non- 
legal functions sometimes under particular oscilla- 
tions of social forces succeed in bringing them back 
again for longer or shorter periods to the level of 
political regulation. 

The Welfare State has definitely and even finally 
superseded the earlier forms of States and the future 
movement of development under the actions and re- 
actions of social forces probably will lead to various 
oscillations between the limited form and the most 
extensive form of the Welfare State. This move- 
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ment within the present form of the State will cor- 
respond point for point with the competition of the 
Laissez Faire and the Police States. The eventual 
result is not unlikely to be, not an extreme form of 
Welfare State, but rather a further differentiation 
of structure and organ in human society ontside of 
the political State which conceivably may grow to 
such proportions as eventually to reduce the activ- 
ities of the political state to the scope of a Laissez 
Faire State in purer form than ever before has been 
historically observed. This newer form of organiza- 
tion may he an industrial organization with powers 
and functions as separate, for practical purposes 
and with similar limitations, from the political State 
as was the gens of Roman law or the trade and mer- 
chant guilds of the Middle Ages. Up to this time, 
however, the social structure has not been sufficiently 
studied to make it possible to predict with scientific 
assurance the definite future forms of the States; 
but that the State as it now appears in civilized 
countries will materially change in internal struc- 
ture and in function, admits not of the slightest 
doubt. The fact of change may reliably be predicted, 
but the course of development is not yet within the 
reach of scientific knowledge. 


§25. Powers of the State. The political State 
may conceivably have as wide a range of activity 
as a private corporation. Some of the things it does, 
or may do, are to make legal rules; to make a deci- 
sional application of legal rules in an actual con- 
troversy; to carry these decisions into practical 
effect; to appoint officers; to supervise elections, to 
count votes, and to certify the result; to give ad- 
visory opinions of what future application of law 
will be made; to investigate what is the prevailing 
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legal rule in an actual controversy; to investigate 
what legal rule should be created or what legal rules 
should be changed or abrogated; to draft into service 
soldiers and sailors; to make offensive or defensive 
war; to enumerate the kinds of economic values in 
its territory, to assess these values for taxation, and 
to collect the taxes; to borrow money; to operate 
banks; to manufacture paper and metallic money; 
to build ships, arsenals, docks, and military encamp- 
ments; 10 collect, transport, and deliver letters, 
periodicals, and merchandise; to grant letters of 
marque and reprisal; to accept bonds of recog- 
nizance; to operate prisons; to receive ambassadors 
and grant exequaturs; to grant medals for heroism; 
to make requests of another State; to enter into dis- 
cussions with other governments; to lend money; 
to grant pensions; to manufacture law books and. 
periodicals; to obtain by purchase lands and chat- 
tels; to make contracts; to inflict harms on others 
by its agents; to inspect foods and drugs; to examine 
immigrants; to issue passports; to lay out, construct, 
maintain, and repair roads; to sue and be sued in its 
own courts; to sue in a foreign court. 

This rough enumeration will no doubt suffice to 
show the wide range of activity of the modern State. 
This enumeration with the least effort could be ex- 
tended to an indefinite length. It will be seen that 
depending on the range of interests that the State 
takes unto itself, it may do anything that any private 
corporation may do. The larger modern States al- 
ready undertake all the functions of all classes of 
corporations classified from the economic standpoint 
—manufacture, transportation, agriculture, banking, 
ete-—~and also of corporations not in the economic 
field—science, education, art, ete. They do not, how- 
ever, undertake all the specific activities of all of 
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these gainful and non-gainful corporations. For 
example, the United States does not engage in the 
clothing business or the grocery business, although 
it may be compelled to buy clothing and food for the 
use of its armed forces, and, sometimes, to sell sur- 
plus merchandise. 

In addition to exerting all the generic powers of 
all classes of corporations, if not, also, their specific 
activities, the modern State has certain powers that 
no private corporation can exercise. Some of these 
powers are: to manufacture legal tender money; to 
make war; to make, apply, and carry out rules by 
lawful physical coercion. 

We can not, therefore, look to the nature of the 
private corporation to find the limits of activity of 
the State. It has a greater range of generic activity 
than all the kinds of private corporations taken 
either singly or in combination. To find these limits 
we must compare the State to the individual human 
being, and here we find that what is peculiar to 
human beings can not be true of the State or of any 
similar organization, since the State is purely con- 
ceptual. A State can not take exercise, eat or digest 
food, or perform any other physiological function. 
Metaphorically, however, all the functions of human 
beings, find their representatives in the functions 
of the conceptual State as manifested in its govern- 
ment—cerebration, volition, motor expression, as- 
similation, etc. Several writers have carried out the 
comparison to an elaborate detail, one writer pursu- 
ing the organic metaphor so far as to attribute 
masculinity to the State. But putting aside for the 
present purpose such comparisons and restricting 
the comparison to the relations possible to the State 
and to human beings, we shall find that in what con- 
cerns the field of law, the limitations on what rela- 
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tions the State may have as compared with the rela- 
tions that human beings may sustain are surpris- 
ingly few. The physical acts that give rise to con- 
tracts, torts, crimes, and properly are common to 
both. We say the physical acts and not the conse- 
quences, sinee the State as the jural sovereign can 
not enter into a contract, commit a tort or crime, or 
own property. All these concepts are legal concepts 
and the State as the fountain of law can not make 
law for itself. The assumption itself is destructive 
of jural ultimateness. 

The one field that suggests itself for the discovery 
of limitations in State relations is that of so-called 
personal relations which relate to the integrity, 
movements, and qualities of the human body, A 
State can not enter into a physiological marriage 
but yet it may make treaties which correspond to 
the economic state of marriage; the State, in a ju- 
ristic sense, being a concept can not suffer corporal 
harm, yet its territory may be invaded or threatened 
by the enemy without, or imperiled by treasonable 
acts by the enemy within. The State’s reputation 
may be harmed by seditious utterances correspond- 
ing to libel and slander of subjects. And, so, in 
various other ways analogies may be found which 
point to a surprising range of State interests and 
activities. 


§26. The Three Powers. It is generally supposed 
that there are but three powers—legislation, adju- 
dication, and execution. This supposition is faulty 
in two directions: (i) the enumeration is not com- 
plete; (11) it is logically inaccurate. 

(i) The incompleteness of the enumeration of 
legislation, adjudication, and execution, may quickly 
be found when any governmental function is ana- 
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lyzed. Taking the judicial function for examina- 
tion, we find that the judge has, among others, the 
following activities: (a) examination of plead- 
ings, (b) listening to arguments of counsel, (c) hear- 
ing testimony, (d) examination of ‘real’ evidence, 
(e) empanelling of jurors, (f) ruling on pleadings, 
(g) ruling on admissibility of evidence, (h) regula- 
tion of discipline of court-room, (i) supervision of 
trials, (j) making of rules of procedure, (k) control 
of trial calendar, (1) supervision over process (sum- 
mons and notice by publication), (m) examination 
of reports of referees and masters in chancery, 
(n) search for legal rules, (0) application of for- 
mulated legal rules to cases, (p) construction of new 
rules, if a formulated rule-is not found, (q) state- 
ment of reasons for decision, (r) instruction of 
jurors, (s) approval of bonds, (t) settling and sign- 
ing of bills of exception, (u) fixing time of appeal, 
(v) supervision of court records, (w) supervision of 
executions and capiases. 

This enumeration of activities of the judge, dis- 
closes that he may make application of new rules of 
law and that he may apply rules of law already 
formulated. As these terms are usually defined, the 
judge must adjudicate and also legislate. If a rule 
of law is not found to govern a given case, the judge 
does not dismiss it, but makes a decision which either 
follows a rule newly formulated or produces a new 
rule as a logical consequence. In either case, the 
substance of the matter is the creation of a new rule 
of law. This would still be true where the court 
mistakenly applies an existing rule. The actual deci- 
sion is the controlling fact and may point to a new 
rule or the modification of an old rule, although a 
rule so brought into being would have less force, as 
a source of law, than a new reaffirmation and applica- 


94 STATE AND SOVEREIGNTY [Cx. I 


tion of an old rule or even than a conscious departure 
from an existent rule. 

But while legislation and adjudication are normal 
activities of judges of courts, the above enumera- 
tion of activities can not by any type of definition 
be confined to these two categories, or included under 
Executive, as that term is commonly understood. 
Looking at the work of the judge as something to 
be planned and carried out under rules which only 
in part direct the course and concrete steps to be 
taken, he must organize the concrete setting of trials; 
he must supervise the course of the trial; he must 
listen to what others tell him as to his own conduct; 
he must examine the trial facts; he must consider 
their legal effect; he must search the law on doubt- 
ful points; he must decide finally; and then he must 
direct the concrete effect to be given to his decision. 
There are no law terms or terms of political science 
either to designate each of the atomic activities of 
the judge. These are not eveu terms to group these 
activities into masses, but, resorting to lay language,, 
we see that the work of the judge is not only Legisla- 
tive and Adjudicative, but also Organizative, Super- 
visory, Preparatory, Executive, Ministerial, and Dis- 
cretionary. 

Similar results would be yielded if we examined 
the actual day by day activities of a legislature. 

(ii) The inaccuracy of the tripartite classifica- 
tion is shown by the term, Executive. By federal 
Constitution ‘‘the executive power shall be vested 
in a president.’’? The same Constitution provides an 
oath of office by which the president undertakes that 
he will ‘‘faithfully execute the office of president’? 
and will ‘‘ preserve, protect, and defend the Constitu- 
tion.’? The president is made commander of the 
army and navy; ‘‘he may require the opinion’’ of 


§ 26] THE THREE POWERS 95 


the heads of ‘‘executive deparimenis’’; he may grant 
reprieves and pardons; he may make treaties (with 
the codperation of the Senate); he may appoint 
ambassadors, judges, and other officers; he may fill 
vacancies in office; he may read messages to Con- 
gress; he may convene Congress; he may receive 
ambassadors; ‘‘he shall take care that the laws be 
faithfully executed’’; he shall commission officers. 
This in substance is the scope of the duties and 
powers of the chief ‘executive’ of the United States. 
If the term ‘executive power’ has any accurate mean- 
ing, it should be deductible from these duties and 
powers. 

Strangely enough, the term ‘executive power’ has 
two meanings which are anti-polar. One meaning is 
that it is a concrete doing of something that the law 
requires. Thus a sheriff in hanging a man is per- 
forming an ‘executive’ acl. This meaning probably 
also is broad enough to include the power of direct- 
ing such a concrete act. If that be true then the 
judge who inflicts a sentence of death and commands 
the sheriff, accordingly, is doing an executive act. 
In many other ways the work of a judge is executive. 
When he hears testimony, when he organizes his trial 
calendar, when he makes minutes of his own orders, 
when he opens court, and in various other ways, the 
judge is doing executive acts. To escape this par- 
tienlar difficulty, we may attempt to import the 
distinction of ‘discretionary’ and ‘ministerial’ but 
that escape may be put aside, either because it is un- 
availing 1o explain all activities, or else because it 
is al unnecessary one. 

The other meaning is that an ‘executive’ is one who 
in a political State represents the highest power in 
war, legislation, organization of powers, civil and 
criminal prosecution, and direction of departments 
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created by legislation. ‘Executive power’ also in- 
cludes the activities of those subordinate to the chief 
executive. This meaning coincides with the meaning 
of ‘executive’ in business corporations, with the 
difference that legislative and adjudicative functions 
are not separated in business as they are in the mod- 
ern political State. 

The duties and powers of the president indicate 
that he is the chief organizing officer of the govern- 
ment as shown by his powers of nomination (ambas- 
sadors, judges, and other officers); he is also the 
chief legislative officer (proposals for legislation, 
veto power); he is the officer of foreign relations 
(reception of ambassadors, commander of the armed 
force); he is the chief prosecuting officer (as the 
head of department of prosecution) ; and, lastly, he 
is the chief officer of departments created by Con- 
gress for the control of rivers, forests, agriculture, 
post office, ete. It may be noted here that the presi- 
dent is not executive head of all agencies or depart- 
ments created by Congress. Some of these, such as 
the Interstate Commerce Commission are autono- 
mous. Roughly generalized, the president is not 
executive head of those commissions which exercise 
adjudicative power. This generalization is of as- 
sistance in another way. The federal Constitution 
has attempted in actual effect to separate in the 
original structure of our government, the legislative 
and adjudicative functions, and has grouped all other 
activities of the State under a single term, ‘Mxecn- 
tive power’, so that what is not legislative power or 
adjucdicative power, is executive power. 

The importance of the question arises in two ways. 
First, the structural plan of American government 
is to separate sharply the legislative and adjndica- 
tive functions. Subject to various historically de- 
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rived exceptions, the legislature must not adjudicate, 
and the judicial establishment must not legislate. 
Dean Wigmore (‘‘Problems of Law’’) has discussed 
the question whether such a separation is desirable 
and he has shown that it is unnecessary and is not 
practically carried out. 

As an illustration of this separation of powers, 
a legislature can not make a conclusive finding of 
facts, and upon it direct a city to pay a claim; a 
legislature can not set aside a judgment of a court; 
a legislature can not validate warrants issued under 
an unconstitutional law. On the other hand, a court 
ean not, apart from actual litigation, make a declara- 
tion of law; a court can not appoint officers to collect 
a tax to pay a judgment against a city; a court can 
not, even if the legislature authorizes it, change the 
boundaries of a division of the State’s territory. 

Secondly, the question of the separation of powers 
arises where an attempt is made to delegate one of 
the three powers. The question of delegation rarely 
is presented with respect to the executive function, 
since the executive function is commonly ministerial 
rather than discretionary. The distinction here is 
between judgment as to what to do and as to how 
to do it. Thus, a sheriff who, by any test, is clearly 
an executive officer, may delegate the power of mak- 
ing a levy or imprisonment of an offender or of in- 
flicting capital punishment, to a deputy. The power 
of arrest also may be delegated. But a governor 
with power to pardon can not delegate this power to 
another. 

It is sometimes said that neither the legislative 
nor the adjudicative power can be delegated, but this 
statement is inaccurate, although there can be no 
delegation of legislative or adjudicative powers with- 
out limitation. And, as between the legislative and 
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adjudicative functions, the limitations in American 
constitutional theory are more strict with respect 
to delegation of adjudicative power. This is due to 
the fact that American constitutions are only limita- 
tions on the power of the legislature while they are 
grants of adjudicative power. The legislature may 
act in any way not forbidden by the constitution, 
while courts can act only within the scope of their 
grant of power. Thus, a judge can not delegate 
power of decision to a private person or to an officer 
not a judge of equal power and a member of the same 
court. Such a power in a private person could not 
be created, even by consent of parties to litigation 
ratified by an order of a judge. However, the ques- 
tion of limits is not entirely one of logic but is pre-' 
ponderantly one of historical example derived from 
the method of organization and the powers of the 
British Parliament and the courts of Common law. 
Some delegation is tolerated even of the adjudicative 
function, as in the case of referees and masters in 
chancery. 

Where the legislative power is undefined, it may 
include judicial and executive functions. The power 
of delegation has had a more significant manifesta- 
tion in the legislative function than elsewhere. The 
historical need of local government and of special 
commissions, is very old but the rise of the industrial 
commonwealth, especially, has clearly developed the 
fact that no central legislature in a large, active, 
industrial State can enact all the legislation needed 
in such a State as a Welfare State. Therefore, a 
large part of the legislation of a modern State is 
enacted by local governments and by various boards 
and commissions dealing with such subjects as trans- 
portation, commerce, parole and probation, work- 
men’s compensation, agriculture, mining, forestry, 
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occupations and professions, and health. Therefore, 
sections of the fields of possible legislative activity 
have been delegated to inferior agencies, subject 
always to the control of the central legislative organ. 

But the need and practice of legislative delegation 
have presented another problem in that these in- 
ferior agencies often and quite generally are in- 
vested with powers that are a compound of the legis- 
lative, adjudicative, and executive. The same prob- 
‘lem of separation of the basic powers again arises 
but in a form that is practically difficult sometimes 
to analyze because of the concreteness of application 
of the activities of these subordinate agencies. Thus, 
the question arose whether workmen’s compensation 
acts did not invest judicial powers; whether parole 
boards were not unlawfully legislating in formulat- 
ing rules and whether the same boards were not ex- 
ercising adjudicative functions; whether boards of 
health with powers to revoke licenses to practice 
medicine were not also exercising adjudicative fune- 
tions. In general, these newer agencies of political 
control have been able to survive constitutional at- 
tack, but the reasoning of the great bulk of the cases 
while pretending to follow lines of logical distinction 
in the separation of powers has failed to clarify the 
distinctions to which appeal is made. 


§ 27. Logical Separation of the Three Powers. 
In an effort to separate the powers with logical 
distinctness, it is necessary to reduce them to atomic 
elements where by no possibility one activity can, 
or does, become identified in whole or in part with 
any other activity. 

Legislation is the creation, alteration, or abroga- 
tion by the government of legal rules. 

Adjudication is conerete application of a legal rule 
by the government in a conflict of asserted rights. 
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Texecution is any other activity of the government 
which has an affirmative result. 


Legislation. The definition proposed is the widest 
sense of legislation. It includes rule-making by any 
agency of the State. There are various types of 
legislation: (a) abstract declaration of legal rules 
(e. g. statutes, rules of court, rules of boards and 
commissions); (b) judicially applied legal rules 

_(judge-made law); (c) executively applied legal 
rules (e. g. as when a governor makes a rule when 
acting on a warrant of extradition). 

The activity called ‘legislating’ is not affected in 
its nature by the department of government which 
legislates. That department of government whose 
chief function is to make, alter or abrogate abstract 
legal rules is called the ‘legislature’, but the legisla- 
{ure may and does have other functions. That de- 
partment of government whose chief function is to 
settle legal disputes also legislates when no ap- 
plicable rule of decision can be found, since a court 
does not dismiss a suit if a legal rule is not already 
in existence to govern it. If there is no such legal 
rule, the court invents one, although it may be again 
recalled that the fiction is that a rule always has 
existed and that the decision is only evidence of the 
existing rule, 


Adjudication. The function of adjudication be- 
longs chiefly to the judicial department of the gov- 
ernment, but not exclusively. The legislature for- 
merly tried divorce cases; in England, the Parlia- 
ment still has important adjudicative powers; and 
all legislatures try questions of contempt, impeach- 
ment, and disputes as to membership. Nearly all 
boards and commissions, likewise, have power to 
adjudicate; thus, workmen’s compensation boards 
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hear evidence and make awards of money for per- 
sonal harms suffered by workmen. 


Execution. While the legislative and adjudicative 
powers submit of clear cut definitions making it pos- 
sible in every case to know accurately whether what 
is done by the government is legislative or adjudica- 
tive, the Executive power is amorphous. To say that 
every activity that is not legislative or adjudicative 
is executive, makes the term ‘executive’ so extensive 
in application as to be practically meaningless. The 
etymological idea is ‘to carry out’, ‘to accomplish’, 
‘to complete’, and in a wider sense, ‘to perform’, ‘to 
do’. The more limited meaning suggests acting in 
accordance with a predetermined plan or an order; 
the wider meaning suggests any act. It is obvious 
that if the wider meaning is taken, then all the activ- 
ities of the government are executive, since the legis- 
lature acts in accordance with its own ideas of what 
is politic when it makes a law. Likewise, a court in 
following a statute, or a course of decision, makes a 
decision. So broad a meaning of what is ‘executive’ 
reduces all the functions and activities of the govern- 
ment to ‘execution’. 

The more limited meaning of ‘execution’ as an act 
done in pursuance of an order or command, is also 
unsatisfactory. When the legislature enacts a law, 
there is an implied command in il, that the courts 
give it effect. The court, under our system of law, 
has independent power to determine whether it will 
or will not give it effect, so far as concerns constitu- 
tional validity, and the court also has independent 
power to construe the command, but having resolved 
these preliminary questions, it then proceeds to carry 
the command into execution by deciding in accord- 
ance with the legislative object. This meaning, there- 
fore, reduces the adjudicative function, so far as it 
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is based on legislative command, to mere execution. 
That discretion enters into it, does not change the 
matter. 

If now to avoid the difficulties in part above sug- 
gested, we attempt to give the term a more rigorous 
meaning to exclude legislative and adjudicative ac- 
tivities, we meet another difficulty. For example, 
we may attempt to define the ‘executive’ power as 
‘a concrete act applying a legal sanction’. When a 
sheriff levies on goods, he is applying a concrete 
sanction, and, therefore, is doing an executive act. 
That meaning would not embrace such acts as the 
entry of a judicial order by a clerk of court, the is- 
suing of a summons, an appointment to office, a call- 
ing out of the militia, a purchase of supplies, enter- 
ing into a contract, operation of a hospital, etc., ete. 
If we extend the definition, we only increase the 
range of indefinite meaning. It would seem, there- 
fore, that the term ‘executive’ can have no useful 
place in an enumeration or classification of govern- 
mental powers; that no other single term can avoid 
the difficulties of application; and that the powers 
of government, other than the legislative and adju- 
dicative, must be classified on a different basis. 


§ 28. Confusion of Powers. Doubtless it was the 
theory of the eighteenth century writers that the 
powers of government could be logically and prac- 
tically separated. It was then believed that such 
a separation was necessary to prevent tyranny in 
the government. That such a separation of powers 
might be desirable for the purpose of attaining ex- 
pertness in government by a division of labor was 
perhaps a minor consideration. It was not then 
clearly understood that there might be other ways 
to avoid the misuse of power than by a separation 
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of functions, although in practice these other devices 
were regularly used. For example, the only con- 
ceivable reason for a bicameral legislature (e. g. 
House of Representatives and Senate) is to provide 
checks on legislative activity. Likewise, the system 
of appellate courts (e. g. trial court, court of appeal, 
“and supreme court) was devised as a check against 
error, and, especially, against misuse of power by 
the courts. It is clear that the fear of arbitrary 
government was the dominating factor in our polit- 
ical system. Not only were the powers divided 
horizontally, but they were also separated vertically. 
The horizontal division involved only practical dif- 
ficulties easily remediable to avoid conflicts of juris- 
diction, but the vertical separation was both logically 
and practically impossible. Hach of the three con- 
stitutionally independent (of each other) depart- 
ments of government exercises in various ways func- 
tions of the others. Sufficient examples have already 
been adduced, and the fact is so clear that the courts 
now readily admit that a logical separation of powers 
is practically impossible. This admission, however, 
has usually been made to justify the existence of 
boards and commissions which more clearly and 
widely exercise legislative, adjudicative, and other 
powers of government than the superior departments 
of government. 

Yet, for the superior departments of government, 
the view still prevails that the powers of government 
can be and actually are separated. And, here, too, 
sufficient examples have been adduced to show that 
the contrary is true. 

While our American political system is theoret- 
ically based on a logical separation of powers into 
an independent legislature, independent courts, and 
an independent executive, yet the actual practice is 
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based on something entirely different—a distribution 
of powers on a common law basis with limitations 
only on the legislature, and a grant of power to the 
executive and to the courts. In a word, what has not 
been granted remains with the legislature. The 
power of the courts remains in substance what it 
was at common law; the executive power of the head 
of the government has had only the alterations that 
would go with a republican form of government; 
but the legislative power has been cut down. The 
total effect of our American plan of government has 
been to shift the center of governmental supremacy 
from the legislature (Parliament, at common law) 
to the courts. 

Questions concerning the distribution of powers 
ave to be answered, therefore, not by logic but by 
history. The practical difficulty of these questions 
arises from the fact that the solutions often are 
based on logical premisses with an unconscious shift 
to historical premisses. When this occurs, it is quite 
impossible to understand the basis of separating the 
powers. For example, it is said that the legislature 
may enact rules of evidence but that it may not enact 
conclusive rules of evidence. To make conclusive 
rules of evidence (e. g. that a certain fact shall be 
conclusive evidence of fraud) is regarded as an inter- 
ference with the independence of the courts, yet it 
is impossible to find any logical distinction between 
presumptive rules of evidence and conclusive rules 
of evidence. As interferences with the judicial proc- 
ess, they differ only in degree and not in kind. 
Moreover, there are many forms of responsibility 
fixed by the legislature where there is left to the 
courts only the mechanical task of application. All 
rule-making is an interference with the judicial proc- 
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ess in that it directs the judge as to what action to 
take on given facts. 

Again, it is held that a legislature may not by a 
subsequent declaration of meaning of an earlier law 
bind the courts to accept that declaration for past 
instances. If, for example, a statute has been con- 
strued by the court to mean a, it is incompetent for 
the legislature by a later declaration to make that 
meaning read b as to instances antedating the new 
declaration. The effect of this rule is to make clear 
that the supremacy of law declaration lies with the 
court and not with the legislature. From the stand- 
point of logic, the solution is unjustifiable, since the 
power of making rules in no way can be affected by 
the fact that it has a retrospective operation. There 
may be, of course, reasons of policy why a rule of 
conduct should be applied only prospectively, espe- 
cially in criminal cases, but there is no premiss of 
logie that excludes legislation from operating on 
past situations of fact. When the courts assume to 
be the final authority on the meaning of abstract 
declarations of law (i. e. by the legislature) they 
assume legislative power, and, clearly so, when they 
deny to the governmental organ that enacted the rule 
any power to interpret the rule. The solution 
reached on this problem pretends to be based on a 
distribution of powers, when, in fact, it results in 
a confusion of powers which invests the rule-apply- 
ing organ of government with legislative dictator- 
ship. 

It is generally assumed that the American plan of 
government is based on a written constitution in con- 
trast with the English plan which is founded on an 
unwritten constitution. It already has been shown 
that the chief difference between the English and the 
American plans of government is to put the center 
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of supremacy in the judiciary instead of the legis- 
lature, leaving, however, the center of initiative in 
alterations in the law in the legislature. In accom- 
plishing this shift of the gravitational center, the 
legislature has been limited, but the court has been 
left unlimited even as to its own jurisdiction, since 
the court in the last resort is the final authority 
which determines the limits of this jurisdiction. 

The important political fact to be noticed and em- 
phasized here is that no constitution practically can 
be entirely written, and, especially, is this true in the 
most important issues that affect the existence of 
the State. There is nothing in our Constitution that 
grants or prohibits to the court the power of declar- 
ing that congressional legislation is unconstitutional 
(unless it is a necessary logical inference). That 
power over legislation is one assumed by the courts 
and long accepted. It is now a part of our unwritten 
constitution. The power assumed by the courts over 
retrospective declarations of law, likewise, is an- 
other accepted principle of our unwritten constitu- 
tion. 

Another important political fact to be noticed and 
emphasized is that it is impossible in any constitu- 
tion, whether written or unwritten, to escape the fact 
of governmental supremacy. Like sovereignty, gov- 
ernmental supremacy can not be distributed. It is 
unitary and indivisible; but just as there are or may 
be various sovereignties operating alongside of each 
other, so there may be various governmental su- 
premacies in juxtaposition. What these supremacies 
are is to be determined by an inspection of the ac- 
tivities of the government and by discovering the 
locus of final control. For example, in so-called 
political questions, the executive department is su- 
preme. Whether war exists or peace, whether a 
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political association is or is not a de facto govern- 
ment, whether a certain person is or is not an am- 
bassador, whether a given territory is within the 
jurisdiction of the law—-these and similar questions 
are beyond the unwritten powers as now exercised 
by courts to answer. Impeachment of public officers 
for official misconduct under the federal Constitution 
lies in the supremacy of the legislature. Supremacy 
in initiating statutes lies with the legislature, but 
supremacy here ends with the bare activity of ini- 
tiation, since the actual result of this activity de- 
pends on the application which the courts make of 
these statutes. Likewise, whether a statute is con- 
stitutional or not, lies in the unwritten supremacy 
of the judiciary, and, similarly, when a court makes 
a new rule of law in the process of adjudication, it 
is the ultimate authority on constitutionality of its 
own. legislation. 

The ultimate factual supremacy of governmental 
power lies with whatever agency of government that 
exercises the power in regular application of the 
power without successful factual interference by an- 
other agency of the same government. 


§ 29. Generalizations on the Separation of 
Powers. The object sought in an effort to separate 
governmental powers was to escape tyranny. It was 
supposed that if all the powers of government were 
concentrated in one person or one class of persons, 
that government necessarily would be arbitrary. 
Therefore, so it was reasoned, these powers must be 
separated. This reasoning defeats itself. First, it 
is impossible that all the powers of government could 
be exercised by one person or one class of persons 
without some such distribution of activities as now 
obtains in all civilized countries. Secondly, the 
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powers of government have not in fact been sepa- 
rated; they are confused in all departments of gov- 
ernment and especially in those created by the legis- 
lature. Thirdly, it is impossible to escape the fact 
of governmental supremacy in all the activities of 
the State. Somewhere must be found the locus of 
ultimate control. What is ultimate control also may 
be ultimate tyranny and arbitrariness. There can 
be no direct check on this supremacy wherever it is 
found. 

While the fact of supremacy can not be escaped, 
yet there is a significant difference in where it is 
lodged. If the executive and legislative functions 
were united!in a government made up of office-hold- 
ers with a permanent tenure of office, it is likely 
that the government would go to extreme limits, 
and, especially so, if there were no supervision over 
legislation. But, when the greater part of the su- 
premacy of law is lodged as it is, in our form of 
government, in the courts, there is little likelihood of 
tyranny or arbitrariness, since this supremacy can 
only be manifested in adjudication of single con- 
troverted cases. Freedom from arbitrary govern- 
ment was achieved in our political structure, not, 
chiefly, by a distribution of powers vertically and 
horizontally, but rather by changing the center of 
supremacy from the legislature to the courts. No 
doubt, the system of checks and balances, as com- 
monly understood, has been an important auxiliary 
preventative against arbitrariness, but so little is its 
value in modern times that greater efficiency in gov- 
ernment suggests a lessening of complication in the 
machinery of government, especially in the field of 
legislation. The bicameral legislature already is 
looked upon as an anomaly and other solutions are 
readily coneeivable which would make legislation at 
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once responsible and responsive to the currents of 
social development. 

The industrial era has so vastly inereased the 
range of activities of the State, that the pressure 
has reacted on the constitutional structure in all 
directions, and has affected the older theories of the 
separation of powers. Neither the legislature nor 
the courts, under the original form of organization, 
are equipped to do the work that the modern age 
requires to be done. One of the by-products of the 
older theory is that neither the legislative nor the 
adjudicative function can be delegated, but this con- 
stitutional rule has broken down for legislation, al- 
though, in the main, it remains intact so far as con- 
cerns the courts. The constitutional reason for this 
difference is that the American form of constitution 
is only a limitation on the legislature and is a grant 
of power to the courts. The legislature may dele- 
gate powers of legislation within limits of action 
prescribed, or to achieve a purpose defined in ad- 
vance. This subordinate legislation is always sub- 
ject to legislative control but it does not require spe- 
cific legislative validation. The courts, on the other 
hand, are powerless to act in a similar way even 
where they are aided by juries, commissioners, mas- 
ters, or referees; they must, themselves, at last pass 
upon the findings of their delegates. To a certain 
extent, the pressure on the courts is relieved by leg- 
islative delegation of adjudicative powers to boards 
and commissioners and by conciliation and arbitra- 
tion tribunals, but the increase of these agencies only 
inereases the number of tributary streams all of 
which may lead to the main channels. The flood of 
litigation can only be stemmed by a multiplication of 
courts and judges. In view of the fact that the su- 
premacy of law is lodged in the courts and that, ac- 
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cordingly, the chief support of the State’s internal 
stability rests with the courts, the situation already 
is one that urgently demands attentive considera- 
tion. 


§30. Classification of Powers. It has been seen 
that while a separation of powers is logically possi- 
ble, in practice a rigid separation of powers is not 
historically verified. A more profitable solution of 
the logical, legal, and practical difficulties encoun- 
tered will be attained by avoiding a causal approach 
and by resorting to a teleological view of the prob- 
lem. In a word the effort should be to classify, not 
the actual activities of the government which are 
very numerous and difficult to arrange into clear-cut 
compartments, but rather to survey the immediate 
ends or purposes of governmental activity. These 
activities may be classified into the following groups: 

1. Organization. This includes the creation of 
offices and it should also include appointment to 
office. The organizative power is commonly vested 
in the legislature but often the power of appoint- 
ment is vested in an executive officer, and, more rare- 
ly, in courts. The organizative function is not a 
law-making (i. e. rule-making) funetion; historically 
it is allied to legislation. The appointive function 
naturally suggests a distribution of power according 
to the end sought. Thus, the chief executive should 
have the power of appointment of those in so-called 
‘executive’ offices, and the highest courts should 
have power of appointment of inferior judges. The 
practice, however, is otherwise. Under the federal 
system, the president nominates even judicial offi- 
cers. This misplaced power in no imaginable way 
has any connection with a theory of separation of 
powers and does not in practice promote efficiency of 
selection. On the other hand, it rather makes it pos- 
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sible for the executive to influence future judicial 
policy. 

2. Legislation, The chief object of a legislature 
is to enact abstract rules of human conduct, but al- 
lied with this purpose are other activities, such as 
the granting of pensions and other forms of so- 
called special legislation, and including, also, the 
power to declare war. In order to achieve the chief 
object (i. e. legislation) it is desirable that the legis- 
lature have other incidental powers, such as the 
power to pass on the qualification of members, the 
power of expulsion, power to impeach officers for 
misconduet, power to investigate, power to punish 
for contempt, and the power to supervise and con- 
trol legislative buildings, legislative publications, 
and the purchase of supplies and commodities. 

3. Adjudication. The chief purpose of the ad- 
judicative function is to settle concrete controversies 
by an application of law. In order to accomplish 
this object, courts must interpret existing legisla- 
tion and where no applicable rule is found must con- 
struct one. American courts have excluded the legis- 
lature from the power to make retrospective declara- 
tions of law contrary to judicial precedent. This is, 
in fact and effect, a usurpation of legislative power, 
but, strangely enough, the courts have not claimed 
for themselves the exclusive power to regulate their 
own procedure, or complete control over the rules of 
evidence. 

In a rigorous distribution of powers based in the 
object to be achieved by organs of government, all 
matters incidental to the administration of justice 
outside of formal legislative declarations of sub- 
stantive rights would lie in the competence of the 
courts. Thus, the methods of presenting controver- 
sies, that is to say all questions of pleading and 


112 STATE AND SOVEREIGNTY [Oxm. IT 


practice, including all rules of evidence, would be for 
the courts. While in fact, the whole body of instru- 
mental rights in the common law is chiefly the ecre- 
ation of the courts, yet the legislature always has 
held a supervisory coutrol over these matters, and 
this still remains true under American constitutions. 
It is probably due to this fact, above all others, that 
the progress of the law has been more deficient in 
the judicial administration of law than in other 
fields, It can hardly be doubted that if the courts 
had been invested with, or had assumed, plenary 
powers in the sphere of instrumental rights (pro- 
cedure) methods would have been found to make the 
administration of justice more efficient than is pos- 
sible under a system where a codrdinate organ of 
government attempts to regulate in detail the ma- 
chinery of operation of another department of gov- 
ernment by inflexible rules. The result has been 
that much of litigation is a contest over the rules of 
procedure themselves, where, too often, the substan- 
tial rights of the parties are obscured or forgotten. 

We have already seen that the courts exercise leg- 
islative powers in the making of rules within the 
area not occupied by enacted law. Courts also exer- 
cise a great variety of other functions incidental to 
the labor of adjudication; for example, control of 
court houses, appointment of court-room employees, 
control of judicial records. 

The adjudicative function also includes all the 
steps aud processes leading from summons or arrest 
to execution of judgments and all the officers con- 
cerned in these processes are officers of the judicial 
organ of government under this classification. 

4. Police. The police function of the government 
has a wide range. It ineludes all the activities look- 
ing to factual realization of peace, order, health, and 
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general welfare. More specifically, the police func- 
tion embraces surveillance of subjects to guard 
against crime, inspection of persons and goods, 
supervision of weights and measures, control of 
immigration, elections, highways, the census, and the 
like. 

5. Revenue. The revenue or fiscal function em- 
braces all the factual detail relating to the receipt 
and expenditure of money by the government. 

6. Operation. The operative function is con- 
cerned with the factual management of lands, chat- 
tels, buildings, and permanent services, and the car- 
rying into effect of powers under legislative delega- 
tion. It includes the operation of the post-office sys- 
tem, the mint, governmental publication, prisons, 
highways, public buildings and other property. Here, 
as elsewhere, the allocation of any particular ac- 
tivity is a matter of convenience. For example, 
Congress may prefer to manage the capitol instead 
of leaving the factual control to another department, 
but the activity would still remain operative. 

7. Administration. This function embraces the 
activities of boards and commissions under legis- 
lative delegation. These boards and commissions 
commonly exercise legislative and adjudicative 
powers, but, in their legislative activities, they are 
always subject to control by the legislature, and, in 
their adjudicative activities, their acts are review- 
able by the courts. 

8. Military Preparation. This function includes 
control of the army and the navy, control of the in- 
struments of war, and to a limited extent the making 
of military law and adjudication of military offenses. 

9. Representation, The function of representa- 
tion embraces all the activities of the government 
covering contacts of the government or of subjects 
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with foreign states or subjects, including ambassa- 
dors, consuls, and other foreign ministers and the 
negotiation of treaties. 


§31. Summary. Factually, the State is a dis- 
tinct kind of social organization having for its pur- 
pose the welfare of all the social elements under the 
control of the State. This power of control is known 
as sovereignty, and, as against all other forms of 
social organization coexisting alongside of the State, 
it is juridically ultimate. The factual method of con- 
trol is by means of a government. The purposes to 
be attained by this political organization or society 
determine the form of the government. These pur- 
poses ideally are not only to be achieved but they 
are to be realized in the most effective manner possi- 
ble to promote the welfare of all the social elements 
that constitute the substance of political society. 
Each species of social organization has ends of its 
own and the attainment of these ends determines the 
meaus or organization for attaining them. Political 
society seeks to harmonize the purposes of all other 
societies within its control by a criterion which ad- 
vances the interests of society as a whole. 

The purposes sought by political society are dif- 
ferent from those of any other form of society. 
These purposes of political society require an or- 
ganization in which the following functions will be 
separated: organization, legislation, adjudication, 
police, taxation, operation, administration, military 
preparation, and representation. 

Political societies not only have purposes and 
necessarily, also, functions, which differ from other 
societies, but they require methods of organization 
especially adapted to maintain their own existence 
since a political society is in social competition at all 
times and at all points with other powerful societies, 
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If the balance is lost, the political society will come 
to an end and a new political society will replace it. 
The danger of loss of equilibrium may come from 
without or may come from within. Therefore, the 
chief interests of political society are in War and in 
Law—an organization that safeguards from ex- 
ternal aggression and an organization that holds the 
internal social forces in harmonious contact. 

In view of these predominant interests, the State 
requires such a distribution of power as will most 
effectually ward off the dangers that may threaten 
its existence. This is accomplished by locating the 
various centers of factual power at the points which 
have the greatest need for accomplishing the pur- 
poses of political society. The foundation problem 
of human government is one of harmonious organ- 
ization of social forces. Such a harmonious or- 
ganization of social forces depends on a reasonable 
regularity of the phenomena by which these social 
forces express themselves, and, in turn, regularity 
in the occurrence of social phenomena requires the 
idea of Law. 

Social force is the primary fact and Law is the 
secondary fact. The State from which law emanates 
is juridically ultimate or sovereign, but this sover- 
eignty, which, in the last resort, is manifested by the 
use of successful physical power, is simply the power 
derived from the social elements of which political 
society is materially constituted. There are limits 
in the scope of the factual power of political soci- 
eties. It should be emphasized that political society 
is only one of many social organizations, and that it 
is in competition with all of them. Essentially, a 
political society is a form of social compromise of 
many diverse and often conflicting group interests. 
This is clearly manifested in the voluntary and arbi- 
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tral character of administration of justice in the 
early stages of development of the political State. 
While the State has succeeded in gaining factual 
power, yet, in the last resort, it still remains in es- 
sence an organized compromise of conflicting group 
interests, 

The compromise nature of the State makes it pos- 
sible to understand some of the characteristic fea- 
tures of State organization and also the shortcom- 
ings of its methods. Political society in all ages has 
had to contend with opposition against its power, 
and fear and mistrust of authority. The nature of 
the case may be clearly seen when political society is 
contrasted with private corporate organization. A 
private corporation is governed by a board of di- 
rectors which has a general supervision and control 
of all the activities of such an organization. Some 
of these organizations in the United States are so 
extensive in their fields of operation as to rival the 
political State in the complexity of organization. A 
few of the larger of these private organizations no 
doubt are more important in their economic aspects 
and in organizative complexity than some of the 
smaller political societies. Yet, no modern enlight- 
ened political society with European traditions of 
government, has operated or can operate with the 
simplicity of structure of a private corporation. 

A board of directors does not have a bicameral 
legislature; there is no separation of functions or 
division of powers. The aim of a private corpora- 
tion is to attain its ends by the quickest means, lim- 
ited only by the law which creates it and the articles 
which define its scope. The nature of a political 
corporation, on the contrary, is such that often in 
attaining its ends, it must adopt the most indirect, 
wasteful, and time-consuming methods. Most of 
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the evils of government could be solved if a political 
society could be modeled on the plan of a private 
corporation. It would even have an advantage in 
being free from the law. Government might then be 
efficient, but it might also be arbitrary. 

The ideal of government in our time is to attain 
the highest standards of efficiency in the work of 
government, free from the risk of arbitrariness. 

The fear of tyranny in government gave rise to 
the separation of powers. The theoretical separa- 
tion in rnle-making, rule-applying, and rule-execut- 
ing has never been realized in practice, nor can such 
a separation be attained practically. In every form 
of government there must be a center of sovereign 
power. In England this center is found in Parlia- 
ment; in the United States the sovereign center is 
found in the courts. 


CHAPTER III 


Law anp Irs Sources 


§ 32, Political Law and Laws §38. Rule and Discretion. 
of Nature Contrasted. § 39. Nature of Legal Rules. 
§ 33. Law and Morals. § 40. Sources of Legal Rules. 
§ 34. Summary of Differences. § 41. Interpretation. 
§35. Reciprocal Influence of § 42. Law and Other Sciences. 
Law and Morals. § 43. Nature of Law. 
§ 36. Morals,Customs,and Law. §44. Schools of Jurisprudence. 
§37. State Control of Law. 


§ 32. Political Law and Laws of Nature Con- 
trasted. In the phenomena of nature there are dis- 
covered a large variety of approximations to an ab- 
solute uniformity of action under given conditions. 
Whether these uniformities are rigid for all phe- 
nomena of all kinds and in all of space is beyond our 
present knowledge, but in the fields of physics, chem- 
istry, and mechanics, these uniformities for practical 
purposes are so constant that they are relied upon 
with assurance, where the conditions are subject to 
control and measurement. These uniformities are 
called ‘laws’ or ‘rules’ but they differ widely from 
political laws in various respects. Uniformity is 
not an essential attribute of the phenomena con- 
trolled by political law. Laws may be ‘broken.’ The 
activities of courts concern themselves chiefly with 
violation of law. The court-room is the operating 
chamber for legal abnormality. Legislation is called 
into being to a large extent to provide remedies 
against moral wrongs. The factor of the abnormal, 
the factor of moral wrong and illegal conduct, is the 
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one that occupies the government more than any 
other, especially where the State is modeled on the 
form of a Police State. In no aspect, can uniformity 
be said to be an attribute of political law, either in 
the observance of such laws or in the application of 
them. The laws of nature, on the other hand, are 
never frangible—they are mere uniformities which 
always follow the same conditions. If the conditions 
are changed, a new uniformity is manifested. 

In one important respect, there is a similarity. 
The laws of nature and political laws both involve an 
imperative element. This is an attribute of all rules 
without exception, but the imperative quality of 
rules has many different kinds of sequences. The 
compulsion of a rule may rest on an intellectual, 
emotional, or physical sanction. 

A rule has no meaning, as rule, unless it implies 
some measure of compulsion with respect to the 
facts to which it is applied. The laws of nature ex- 
press an absolute imperative; the facts to which a 
law of nature applies, yield absolutely to the rule. 
But here, it may be noticed that we are dealing with 
figurative language. There is, of course, no proof 
of any rule or law of nature existing apart from the 
facts of nature. The phenomena of nature are phe- 
nomena and nothing more; they are not rules or 
laws; and there is no law to govern them. The so- 
called laws of nature are man-made constructions 
which attempt to chart the uniformities discoverable 
in these phenomena. The metaphor, however, is still 
useful, since it implicates the imperative element in 
rules. Some of the aspects of the imperative ele- 
ment in rules may be illustrated. There are rules of 
grammar to indicate the proper construction of sen- 
tences. In the strongest sense, the compulsion back 
of the rule is the fear of ridicule. In the weakest 
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sense, a rule of grammar may only point out a hard- 
ly distinguishable preference of usage. Here the 
compulsion of the rule is ordinarily very slight. 
Again, there may be a rule to govern the proper 
combination of colors in painting a house. Such a 
rule may be simply a matter of taste varying from 
one period to another. The compulsion back of it is 
no more than the risk of reaction of esthetic feeling 
in those that can experience such a feeling. This 
esthetic feeling may be shared by a few or by many, 
and it is also possible that there may be conflicting 
views on the same matter. Hach view represents a 
tule, implying an ‘ought’ or ‘must.’ In such a case 
of conflict, there must be a choice of rules; one will 
be violated and the other observed. 

In still another respect is there a similarity be- 
tween the laws of nature and political laws. A law, 
in the proper sense, is an abstract rule. The rules of 
nature, also, in the sense of humanly constructed 
hypotheses of uniformities in natural phenomena 
are abstractions. A command given by an auto- 
cratic prince to a subject, is not a law. Sometimes, 
however, such commands are called ‘laws.’ When 
the legislature directs a given officer (whether named 
or not) to do an act (e. g. to pay money, to issue 
bonds, to receive bids, etc.) it is not legislating (i. e. 
is not making a rule of law) since the command, 
though creating a legal duty, can apply only to one 
or more concrete instances specifically contemplated. 
But the application of a command to one person by 
description of his office (e. g. governor, secretary of 
state, etc.) without reference or without exclusive 
reference to a specifically contemplated concrete in- 
stance or instances, is a rule of law. For example, a 
statute requiring the governor to present to the leg- 
islature each biennium a list of all pardoned and 
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paroled offenders, is legislation (i. e. the making of 
a rule of law) since it applies to all governors in the 
future and to all pardons and paroles in the future. 
A mere command exhausts itself with one perform- 
ance, but a rule, on the contrary, is inexhaustible. 
Such concrete commands may be issued in all de- 
partments of the government. The great bulk of 
them are purely informal and they do not take on a 
form except when issued by the legislature, since 
legislatures in modern times express their will only 
in the form of written enactments. Whether com- 
mands issued to inferior officers and employees in 
administrative activities (e. g. rules of civil service, 
rules for employees of the Treasury) are to be called 
laws (i. e. legislation) will depend on the breadth of 
the definition of law itself. It may, however, here 
be observed that the concept of rule or law does not 
implicate anything more than abstractness of appli- 
cation of the duty-act commanded; it need not apply 
to all subjects. For example, there are laws appli- 
cable only to officers, to certain officers, and even to a 
single officer. Other laws may apply only to persons 
in certain trades or professions or to certain special 
acts and activities. This touches again, the distine- 
tion already noted of fields of General and of Special 
law. 

All rules, therefore, are abstract commands to do 
or to refrain, but not all commands are rules. 


§ 33. Law and Morals. The relation of law and 
morals has been and remains a much discussed and 
highly disputable question. The difficulty here, as 
in many other controversial matters, has been that 
the problem has not been reduced to simple elements. 
To compare law and morals in the mass, without fix- 
ing upon the same element of measure, quantity, or 
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quality, as a standard of discussion, leads only to 
futility. 

There are five possible forms of relation between 
law and morals which may be illustrated by the fol- 
lowing diagrams : 
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In the first diagram, law and morals coincide; in 
the second, all law is included by morals; in the 
third, all morals is included by law; in the fourth, 
law and morals in part, coincide, and in part, differ ; 
in the fifth, no law is any part of morals. 

The term ‘ethic’ (ethics) is often used as a syn- 
onym for morals and the term also has other mean- 
ings contrasted with morals. 

By way of a provisional definition, morals is the 
judgment of members of human society on the con- 
formity of human acts to a standard from the point 
of view of the actor’s mental life. Ethic is a system 
of ends by which the worth of all human conduct is 
measured. Moral judgments are emotional; ethical 
judgments are intellectual. Moral judgments change 
in time and in space; ethical valuations are a part of 
cosmic relations. An ancient philosopher has said 
‘‘Fire burns both in Hellas and in Persia but men’s 
ideas of right and wrong vary from place to place.’’ 
This is a description of morals in contrast with 
Kthic. The words themselves at least suggest some 
such distinction. Morals in the Latin root word 
means custom; ethic in the root word signifies char- 
acter. ‘The one is a variable and the other a con- 
stant. 
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Morals is an unconscious convention, and is pure- 
ly a by-product of human emotions reacting on a 
given social background. If polyandry, polygamy, 
the Levirate, infanticide, and like practices, have 
appeared in human society, the explanation is found 
in a collision of human wants and behavior with 
other wants and behavior, from which a practice or 
an institution arises as the product of a parallelo- 
gram of social forces. For a given political society, 
there is not one system of morals but there are like- 
ly to be many different systems in which certain 
ideas tend toward a general uniformity. Hach eco- 
nomic or professional group has its own moral sys- 
tem; that is to say, its own reactions to what is con- 
sidered right and wrong. There even may be an 
individual morality since the basis of morals is emo- 
tional reaction to conduct. The lawyer and physi- 
cian classes probably maintain a more rigorous atti- 
tude looking to the protection and welfare of the 
client and patient than does a commercial class in 
dealings with customers. Smaller groups and indi- 
viduals may even have different codes, sometimes 
stricter, and, at other times, more liberal, than the 
code of the general group. 

Law and morals may be compared from various 
points of view: the field of conduct governed; the 
method of controlling conduct; the attitude coneern- 
ing the same conduct; the objects sought in control- 
ling conduct. 

(1) The fields of morals and law are not cotermi- 
nous. Using the term morals, as above defined, it 
would be difficult to say whether one field or the 
other is the larger field, but it is certain that the 
fields differ at least in part. Perhaps it is not a ques- 
tion of morals whether the rule of the road shall be 
to pass to the right or to the left, if it could be sup- 
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posed that custom has not already made a conven- 
tion on the point. Assuming that there is no rule, 
perhaps it is morally indifferent what legal meaning 
shall be attached to the act of signing one’s name on 
the back of a promissory note—whether the respon- 
sibility of the signer shall be that of a co-maker, an 
indorser, a surety, ora guarantor. But the difficulty 
is to find an act that is not already standardized by 
local or general custom or by particular custom. If 
a custom already exists, moral compulsion goes with 
it. Those who have contributed to the custom will 
believe it ought to be obeyed. Those who come into 
contact with it knowingly, will feel under compulsion 
to observe it. Such instances may suggest that, in 
practice, the actor’s mental life as a standard of 
measurement of acts is not more important in mor- 
als than in law. The actor sutfers moral condemna- 
tion of the group for what eventuates through him, 
without too much inquiry into his mental state. It is 
probable that the commonly accepted test of morals 
based on mental states is practically meaningless, 
and that little remains but a sense of moral convic- 
tion in each individual on the propriety of acts meas- 
ured by a social standard. That would involve a dis- 
tinction and a separation of one matter into two— 
individual moral conviction on one hand and morals 
(customary approval or disapproval of acts) on the 
other. But this does uot furnish an answer to the 
question of the extent of the fields to be compared. 

Sometimes, what is here termed morals is incor- 
rectly identified with ethic. Taking the term in the 
sense of the definition proposed, all acts are within 
the ethic field. No act is meaningless or indifferent. 
All acts are to be tested by their agreement with the 
purpose of the universe. Even a rule of the road is 
not indifferent. If the greater number of buman 
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beings now alive are right-handed, as is said to be 
the case, a rule to pass to the left may in connection 
with the physiological fact of right-handedness have 
measureable consequences opposed to the logical 
trends of a world process. Etthically, such a rule 
would prima facie be disapproved. From the ethical 
view that no act is ethically indifferent, it is clear 
that the field of ethics is a more extensive one than 
that of law and that it embraces it. The second 
diagram (above) represents the relation. 

(2) When we consider the methods of law and 
morals in the control of conduct, it is clear that there 
is diversity. In morals, disapproval takes the form 
of exclusion, a vestigial outlawry. Outlawry was 
one of the earliest primitive methods of the political 
group in an age when morals, religion, deportment, 
and law had not yet been differentiated, and it now 
remains as the last resort of moral sanctions. The 
law has assumed jural supremacy over the use of 
physical coercion, and while the application of phys- 
ical sanctions often is accompanied by moral dis- 
approval of illicit conduct, yet moral disapproval 
never stands alone as a legal sanction. It sometimes 
occurs that a prisoner is discharged with moral dis- 
approval uttered by the trier of the fact. This, how- 
ever, is an extra-legal phenomenom explainable on 
the same ground as is the fact that the phenomena 
of nature are never presented in isolated forms of 
reality. From the standpoint of the specific sanc- 
tions used by law and morals, they are separate 
spheres. 

(3) In the attitude of approval or disapproval of 
the same conduct, law and morals are intersecting 
circles. Some conduct is disapproved by morals that 
is approved by law. Some conduct is disapproved 
by law but is not disapproved by morals. Other con- 
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duct is disapproved both by law and by morals. A 
debtor now become wealthy and still in possession of 
a loan made from a debtor now poor, may after the 
lapse of a few years decline to pay the loan. The 
law supports the declination; morals disapproves it. 
A wealthy merchant may open a grocery store next 
door to that of a poor widow and by competition 
destroy the widow’s only source of income. The law 
again does not disapprove; morals disapproves. To 
put a contrary illustration: a sick man stumbling 
along in a rain storm, by mistake walks onto the land 
of another. Here the law disapproves and will in- 
flict at least nominal damages in an action of tres- 
pass. Morals holds the act blameless. 

These instances no doubt can be multiplied, but 
for the larger part of human conduct what is dis- 
approved by morals is not indifferent in law, and, 
on the other hand, what is disapproved by law is not 
indifferent in morals. The relations therefore are 
indicated by the diagram showing intersecting cir- 
cles. 

There are other types of case that better illus- 
trate the respective attitudes of law and morals. A 
may have honestly acquired information leading to 
a certainty of belief that certain land will greatly 
appreciate in value within a short period because 
(let us say) a railroad is to be constructed near the 
land of B. A makes an offer of $500 an acre (its 
apparent value) to B for his land, knowing that the 
land soon will be worth $10,000 an acre. Should A 
disclose to B this information when communicating 
his offer? The law will answer in the negative. We 
can not with any assurance anticipate the result of 
a questionnaire on the answer in morals, but it is 
conceivable that A’s conduct would not be approved 
by various groups outside of those whose business is 
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selling land or merchandise or other commodities. 
Assuming a clean-cut division of answer (and cases 
easily can be put that will no doubt justify it) why 
this difference in attitude? Why should law and 
morals at any time be in conflict or even in discord- 
ance? There are various reasons. One is that the 
law must deal, if at all, by physical methods in ap- 
plying sanctions; it must deal also in exact meas- 
ures. Morals can utter its sentences emotionally 
and in indefinite meanings. In the case put, morals 
can say that A’s conduct is dishonest and look upon 
him thereafter with suspicion. It can have no reli- 
able means even of ascertaining the facts. .A may 
unjustifiably get a reputation for sharp dealings on 
the mere one-sided report of B. There is no ac- 
curacy at any point in the moral process. It lives 
and thrives in the atmosphere of emotion and is first 
aud last an emotional reaction. If, however, all the 
facts can be known and are found to be as we have 
stated them, and if we add for a coloring of the back- 
ground, that B is an honest, illiterate farmer sweat- 
ing under the handicap of poor crops and the misery 
of a mortgage, Why should law and morals diverge? 

Another reason is policy. If there were a legal 
duty to disclose information that induces the making 
of offers, where can the line be drawn? Shall it be 
limited to land transactions? But why limit it to any 
type or types of dealing? Would not the same ques- 
tion remain after the limitation as to what remains? 
Whether we limit or whether we do not limit, is the 
rule requiring disclosure one that practically can be 
effective? Without attempting to enter into a de- 
tailed discussion of what is suggested by these ques- 
tions, it is clear that law must attempt to be a gov- 
erning method that can operate practically, with rea- 
sonable certainty in the foundations of its opera- 
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tions and in the results, and without disturbance of 
the normal currents of life. Law has been defined 
as a ‘minimum of morals’’ and if the description is 
accurate, it is a minimum of morals because a 
greater infusion of the moral element would defeat 
ilself, 

There is nothing irreconcilable between sound 
morals and sound law but what is sound in morals 
may not be sound in law because it can not be made 
effective in law. Since law must deal, as far as pos- 
sible, with exact and measurable values, it must ex- 
clude the inexact and the non-measurable quantities 
that enter into human judgment. The usual type of 
moral question is too involved with all manner of 
subjective elements and diversities of behavior to 
afford a method that can reliably be used in legal 
operations. Moreover, the foundations of moral re- 
action are not rationalized and the nature of the 
moral judgment is such that it does not submit of 
rationalization because of its infinite complexity. 
Reliable results can not be attained on such a quag- 
mire of uncertainty. 

But this is not to deny the reality of moral judg- 
ments and the usefulness of these Judgments. Law 
and morals always will be complementary fields. 
Just as it is desirable that questions of mere deport- 
ment be left to the members of society to regulate as 
they can and will, within the limits of law, so also 
moral judgments should and will remain one of the 
methods by which society will supplement the law. 

(4) As to the object of controlling conduct, the 
point of view of law and morals is probably the same 
or very nearly equivalent. There is enough of sim- 
ilarity in the two spheres of regulation to make it 
clear that at one time the two were united and the 
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differences in method and of attitude point out the 
reasons for the separation. 


§ 34. Summary of Differences. Law and morals 
differ probably to a certain extent in the field of con- 
duct governed. Many acts are practically neutral 
in morals (but not in ethic) which are regulated by 
law. Some acts are subjects of moral judgment 
which are neutral in law. For example, in a time of 
disaster, the rich are under a moral duty to aid the 
destitute. But the law remains silent. The law does 
not enter the field of compulsory benevolence be- 
cause of the practical difficulties of standardizing 
benevolent conduct and for the further reason that 
the subject does not impevatively require it. As the 
law now stands, a strong swimmer need not even 
make the slightest effort to rescue a drowning per- 
son. Physical sanctions are not always the most 
effective in controlling conduct, and it is, no doubt, 
one of the major policies of the law not to enter into 
fields of regulation that are already effectually 
standardized by other normative institutions. 

Law and morals differ chiefly in their attitude 
toward ihe same conduct and this difference in turn 
is also a difference in the field of conduct. A given 
transaction may be valid in law and regarded at the 
same time as invalid in morals. Morals is much 
more flexible than law in its requirements of positive 
acts. This also accounts for the general absence of 
legal requirements of acts of benevolence. In the 
law, negative acts are typical requirements. Such 
negative acts are duties to respect another’s cor- 
poral integrity, not to interfere with his family, de- 
pendents, agents, contracts, lands, and chattels. 
Where positive acts are required, they are due only 
because of special circumstances not specifically 
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applicable to other persons, such as contract duties, 
duties to restore unjustified benefits, duties arising 
out of domestic or fiduciary relations, and duties to 
render compensation for legal wrongs. In morals, 
on the contrary, there may be duties not only to 
those in business or family relations, but there may 
be positive duties to entire strangers. 

This difference in attitude in Christian civiliza- 
tions arises out of a solicitude for those physically 
or mentally defective and for those economically 
unfortunate. Morals especially favors these per- 
sons and in doing this at times conflicts with the atti- 
tude of the law. This may be seen at the point of 
the treatment of crime. The question of legal cul- 
pability is not measured by an individual standard 
but by a social standard. Likewise, in the field of 
civil responsibility, the measure of the law is abso- 
lute or arbitrary, while in similar cases, the attitude 
of morals is based on individual treatment of each 
case. If a debtor does not pay he is guilty of a 
breach of legal duty, but in morals if the cireum- 
stances are such that he can not because of uncon- 
trollable misfortune meet his obligation he does 
not violate it. The law for the needs of society as a 
whole must operate with reasonable certainty, and 
it is plain to see that if moral considerations are to 
be taken as a basis of legal action, security of com- 
mercial transactions would disappear. 

Another difference between law and morals which 
follows, is that law operates principally with rules, 
while morals, since it treats each instance as unique, 
can not operate with rules the application of which 
can be reliably predicted for cases in the abstract. 
Each instance is governed by its own facts and not 
by rules for standard applications. Any attempt to 
administer law on the basis of the individual justice 
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of each case would be destruction of the idea of law 
and so far as law controls the social fabric, would 
have profound effects on social life. It is of the na- 
ture of legal rules to fuse all questions of policy and 
all considerations of individual justice into an ab- 
stract formula. These formulas represent a kind of 
average of the human society upon which they oper- 
ate. That average must not be so low as to discour- 
age the competent nor so high as to oppress the in- 
competent, 

Another difference between law and morals is that 
law, dealing as it does with conceptional formulas, 
is an intellectual institution while morals in its 
foundations is emotional. In solving a problem of 
conduct by legal method, the normal method is to 
abstract the facts of the problem, next to find a rule 
which embraces these facts, and, finally, to apply the 
rule. In morals, the normal procedure is perception 
of the concrete facts, emotional reaction, and, finally, 
certain consequent behavior. It will be observed 
here that resort to rules is a necessary part of the 
legal process while in morals resort to rules is never 
an essential factor in the process. The moral proc- 
ess, however, in course of time imitates the intel- 
lectual methods of the law, but yet its essential emo- 
tional nature never changes. There are now some- 
what elaborate ‘‘codes of ethies’’ for various trades 
and professions. The Ten Commandments also was 
a codification of moral law. Such a creation of in- 
tellectual standards tends to affect the factor of emo- 
‘tional reaction and may control behavior. Since the 
emotional factor is basic and predominant in the 
moral process, and since each instance will be judged 
on its own facts, any intellectual standardizing of 
conduct will fail except so far as it accurately coin- 
cides with and expresses the direction of the natural 
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emotional reaction. <A codification of moral conduct 
will more quickly fall into desnetude than a code of 
law. This divergence between fact and rule will 
accelerate in the ratio that a moral code attempts to 
embrace the detail of individual instances. The emo- 
tional factor is the creative element in the moral 
process and it does not submit of codification or con- 
finement by rules. So far as codifications of conduct 
are employed by trades, associations, and profes- 
sions, they are simply controls of behavior which 
have emerged from a moral basis and have taken on 
a legal or quasi legal form, where the process is con- 
scionsly the employment of rules as an intermediate 
lever of operation, as a substitute for the direct use 
of moral sanction applied to given conduct. 

Finally, as a difference to be noted, is that the 
subjective element is or may be an important factor 
in moral judgments, while in law the preseut situ- 
ation and the tendency is to base legal judgments on 
objective facts to the exclusion of mental facts. If 
a debtor could show that he innocently forgot the 
maturity day of his debt and did not pay, he would 
be accounted morally blameless but the law would 
say that he had violated his legal duty. 

$35. Reciprocal Influence of Law and Morals. 
We have seen that in its pure form morals is an emo- 
tional reaction toward conduct. Emotional reac- 
tions are inescapable in human nature, and they 
little submit to control by the reasoning faculties, so 
long as the causes which bring them into being re- 
main the same. Buckle has observed that in a 
period of two thousand years of recorded history 
there has been little evidence of any progress what- 
ever in morals alongside of the tremendous advances 
in technical power over the forces of nature, This 
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has a bearing on legal institutions and serves to ex- 
plain the laggard steps of early law in gaining con- 
trol over private vengeance and the remedies of 
self-help. 

The subject matter of law, in its larger outlines, 
is the subject matter also of morals. Moral control 
came much earlier than law and since law may be 
said to be a derivative of morals it is understand- 
able that except so far as the specific nature of the 
legal process of itself requires a difference of atti- 
tude toward conduct, the law would tend to follow 
the views of preponderant groups. The result has 
been that moral views have always influenced the 
law. It is inconceivable that the law could success- 
fully function if it were at all points entirely alien to 
moral feeling; if, in other words, all moral ideas 
were exactly reversed in law. On the other hand, 
law has influenced morals. This is true even though 
the emotional basis in morals can be little affected 
by intellectualism. This influence has come in the 
behavioristic expression of moral emotions. In the 
first stages of moral development there was no 
check on the expression of moral emotion except the 
competition of other moral emotions. The modern 
practices of benevolence, forgiveness, mercy, hon- 
esty, truth, and similar virtues, are additions un- 
thought of in primitive morals. But the same indi- 
vidual selfishness that reacts to harms inflicted on 
the individual by others, also generates the senti- 
ment of altruism. Hach one is a fair judge of the 
moral value of acts of second persons that bring 
harm to third persons, but this is only a reflex sel- 
fishness cloaked as altruism where the individual 
now perceives himself at once as the actor and the 
person upon whom the act falls. The roots of moral 
sentiment are sunk in the profoundest selfishness of 
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animal nature. The altruistic reflex would not of 
itself have done more than to assist in standardizing 
moral behavior upon a livable basis. The regenera- 
tion of moral behavior came from without, chiefly 
from religion, and next, in importance, from law. 


§36. Morals, Customs, and Law. We have at- 
tempted to distinguish between emotional reactions 
toward conduct and the behavior that follows such 
emotional reactions. This external behavior in time 
becomes standardized and is followed as the norm 
of action. In this form it is known as custom. Cus- 
tom follows moral judgment and precedes law. 
Custom in the earliest times is a substitute for law. 
Custom, however, in a heterogeneous society, is a 
highly defective form of law. In a clan state, only, 
does it appear in its most perfect form. In a con- 
federation of clans there will appear at once, at 
various points, the clash of one custom with another, 
and then it becomes necessary to find a means of 
adjustment of these rivalries. The clan feud can 
not continue after a confederation without constitu- 
tional risk of wrecking the government. Law then 
emerges for the first time in an effort to compose 
the differences of conflicting groups. Its scope at 
first is the narrowest. Its successive steps are vol- 
untary submission of disputes with power of with- 
drawal from arbitrament at any stage, the develop- 
ment at length of a composition system, voluntary 
submission without power of withdrawal, and at last 
a limited compulsory system of arbitrament, All 
of these stages of growth are characterized by a 
wealth of formalism which serves the purpose of 
diverting the litigant from measures of physical 
force by substituting a ritual which calls into action 
the powers of mental cunning and cleverness. Phys- 
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ical force becomes sublimated in an intellectual 
‘combat. 

The first aim of the States was peace among its 
subjects, and law was ‘an invention to reach this end. 
But once the instrument was developed, it went far 
beyond the purpose of its creation. First used to 
prevent internal disorder for wrongs already com- 
mitted, it was an unconscious step to make rules 
that would tend to prevent internal disorder. All 
early law is chiefly occupied with those fields that 
are today called torts and crimes. All else was left 
to custom but since custom originally is merely 
erystallized habit fortified by moral pressure, and 
since the evidence of this custom often was doubtful, 
the need became apparent of supplying its defi- 
ciencies. The adjudicative function was the first to 
appear, and then, later, the legislative function of 
the State. Today, in all civilized States, nearly the 
whole field of custom has been superseded by law. 

In various respects, custom always has been, is, 
and will continue to be, very important. It has 
universally been the starting point of legal systems 
and has furnished a large part of the groundwork 
of legal rules. But even in modern law, where resort 
is made not to custom directly, but to rules of law, 
there are still two ways in which custom continues 
to play an important part. The first is in the ap- 
plication of law. Legal rules are not translated into 
action without the modifying influence of custom. It 
is a problem of legislative mechanics how far a legal 
rule can be effective as against custom. There is 
abundant evidence that much legislation fails at this 
point of collision. 

In another way, custom is important in that large 
areas of legal rules in any system of modern 
law are not definitive rules, but depend on custom, 
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Some of our most important legal ideas are of this 
kind; for example, the ideas of good faith, due care, 
fraud, estoppel, and many others. As to these ideas, 
the process of legal growth is one of negative in- 
trnsion. The law does not attempt, for example, to 
say what is good faith or fraud, but limits itself to 
declaring in specific instances that such and such 
conduct is or is not within the field of reference. 
Except in equity procedure, these questions are 
typically questions for a jury and not for the profes- 
sional judge. The only part of the judge as to such 
questions, in reviewing the judgment of the jury, is 
a negative one. In exceptional cases, the judge un- 
dertakes to say, contrary to a jury’s findings, that 
given conduct is not negligent, fraudulent, etc. 
There is, as to such questions, constant interaction 
in judicial procedure between the customary element 
and the rational element. These ideas, when custom 
and popular views are controlling, or, if not control- 
ling, at least influential, are sometimes contrasted 
with definitive legal rules under the name ‘stand- 
ards’ or ‘safety-value concepts.’ 


§ 37. State Control of Law. In the early form of 
the State there was jural sovereignty without en- 
acted law. Custom took the place of laws. It is not 
essential in the nature either of the State or of law 
that the State declare the law or that the State even 
by its own force inflict sanctions for violations of 
law, if these functions can be carried out by the sub- 
jects of the State with the jural recognition of these 
functions by the State, and, in the last resort, the 
intervention of the State to guarantee the regularity 
of their operation. The early State left the greater 
part of the regulation of conduct, including sanc- 
tions, to the subjects of the State or to special 
groups. 
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The slow process of taking over the law functions 
as a monopoly of the State is well illustrated in the 
English judicial system. With the Norman Con- 
quest the administration of justice was centered in 
the Aula Regia, but other jurisdictions remained, 
and various new ones of a local or private charac- 
ter were created. Among these were the courts of 
Piepoudre (with jurisdiction of market law), the 
Court Baron (controversies concerning land, debts, 
trespass), the Hundred Court (an enlarged Court 
Baron), County Court (debts under forty shillings), 
Courts Christian (Church matters, matrimonial 
causes, testamentary causes), Court of Policies of 
Assurance (Insurance causes), and the Stannery 
Courts (suits by and against tinners). Even in the 
present day, the State in various ways relies upon 
non-official persons and groups to create the details 
of legal standards, as, for example, when admission 
to the bar is put under the control of a bar associa- 
tion. The common law jury also may be instanced 
as an example of the reliance of the State upon pri- 
vate persons for the administration of law. 

In early law, self-help was the prevailing practice. 
The State’s executive power in the field of private 
law was weak. Even up to the time of the Hmpire, 
in Rome, there was no organ of executive force to 
carry out judgments in private litigation and even 
the process of trial until a late period of Roman 
history was in the hands of non-official justices from 
whose sentences there was no appeal. In modern 
times, the power of executive self-help has not en- 
tirely disappeared. The landlord’s power of 
distraint is a clear survival of a once common prac- 
tice. Other instances of private intervention in the 
protection of public and private rights which still 
persist are the private power of arrest, power of 
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recaption of goods, defense of self and dependents 
from corporal harm, relief by physical force against 
trespassers, and power to abate nuisances. Other 
instances of self-help, not involving use of physical 
force, are powers of rescission of legal rights, for- 
feitures, and private service of judicial process. 

In the field of the creation of concrete rights, espe- 
cially, the State must, and does, rely entirely on the 
initiative of private persons. The State declares the 
rules concerning contracts but leaves to private per- 
sons the detail of what concrete rights shall be ere- 
ated. Likewise, it creates or permits the creation 
of associations with the power of legislating the 
rights of membership. The rules of these associa- 
tions are binding on dissentient minorities. The 
State also delegates to various municipal groups 
power to create local legislation. 

On the other hand, the State assists private per- 
sons, in various ways, in establishing the evidence 
of their privately created rights, in advising them 
what their rights are, in giving official recognition 
to otherwise valid acts, in administering estates, in 
officially declaring rights. These are prophylactic 
functions of government. Among abundant in- 
stances of these prophylactic functions may be noted, 
the institution of registry and deposit offices, declara- 
tions of rights in non-contentious procedure (as, for 
example, directions to an administrator, guardian, 
or receiver), legitimation, authorization of change 
of name, and official appointment of assignees in in- 
solvency, administration of estates in probate, re- 
ceiverships, etc, and decrees of foreclosure, for- 
feiture, and nullities. 


§38. Rule and Discretion. Law is administered 
partly by rule and partly by discretion. This fact 
is inescapable in the present state of legal science. 
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The fact is especially true in Anglo-American law, 
the greater bulk of which is the work of the courts. 
Since our legal system began with only a background 
of custom to light the way, it is clear that the great 
mass of legal rules that have accumulated were 
created by a discretionary process in the cases to 
which they first were applied. The development of 
our law has been largely by means of ex post facto 
applications of rules. Cases arose, and if no rule 
was found to fit it, the court tacitly or implicitly 
made a rule to govern it. In the present day, when 
adjudications may be found for nearly every con- 
ceivable kind of legal problem, it would seem that the 
field of discretion had been narrowed to a minimum, 
and that nothing remains except to discern a rule 
already made by the courts and then to apply it. 

Whether the field of discretion has even been sub- 
stantially restricted by the great mass of case law 
is at least doubtful. That the field of discretion 
has been narrowed to a minimum is clearly contrary 
to the fact. There are various reasons which keep 
the principle of discretion afoot as a vital factor in 
the administration of justice. 

(1) Anglo-American law is still in nearly every 
department of it, actively exhibiting the phenomenon 
of unconscious development. General rules are be- 
ing modified constantly in conerete applications. 
The general structure remains substantially unalter- 
able or gives the appearance of rigidity, but, in 
detail, the whole organism of law is undergoing at 
all times minute changes, which, in time, modify the 
structural form. Our legal system in its general 
appearance may be roughly compared to the celestial 
constellations. These constellations have. the same 
appearance today, at a distance of many light years, 
that they had at the beginning of recorded history 
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although we know that all astronomical bodies move 
at a velocity of 1000 times the speed of the most rapid 
railroad train. The legal establishment is one of 
such vast proportions that even the contact of 
specialists in the work of applying law is insufficient 
to give a clear perspective of the developments that 
are occurring. 

The extent of these changes could best be under- 
stood if a detailed comparison were made of the law 
as it now stands with the law as it stood a generation 
ago. Such a comparison in detail even for one of the 
institutions of our law probably would exceed the 
power of any single individual and a more narrow 
base of comparison would be necessary for an ac- 
eurate survey. But some notion of the extent of 
these changes can be gathered by a comparison of 
different editions of standard text books. A legic 
treatise today will be antiquated in twenty years, 
and, in some rapidly developing fields, a legic 
treatise will become obsolescent in a few years. 
To a certain extent, the changes will indicate merely 
accumulated precedent fortifying legal rules. Other 
changes will indicate logical developments of rules 
resulting in creation of many new and more detailed 
rules. Other changes again will point out entirely 
new departures and a total or partial decay of old 
rules. 

(2) Another reason for persistence of the discre- 
tionary element is that for any given jural sover- 
eignty, the whole field of law in the form of legisla- 
tively stated or judicially declared rules is never 
complete, The great bulk of these rules have their 
origin in adjudications by courts, and the limits of 
their application are always doubtful, since a rule 
created by the adjudicative process does not have 
any controlling force beyond the class of facts which 
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called it into being. The rule itself does not isolate 
these facts and opinions may differ as to how much 
of the fact situation is to be generalized for future 
use. Again, the adjudication may not even be based 
expressly on a new or old formulation of legal rule. 
In such case, the rule must be extracted from the 
precise facts adjudicated, and here again opinions 
will differ on what the rule is actually. Much of the 
labor of lawyers and judges is expended in an effort 
to state the actual rules out of case materials. The 
actual decision, in each such case, simply adds new 
material of the same ambiguous meaning. The chief 
reason for this endless process is that it is the chief 
function of courts to apply rules and not to make 
them, and even when a court makes a rule the case 
calling for its application, so far modifies the range 
of application of the rule itself as to make it little 
more than a rule for a particular case. 

(3) Not only is the field of law never completely 
covered, requiring either new application of old rules 
in various forms or applications of new rules, but 
the nature of judicial rule-making is such that the 
very growth of the number and variety of legal rules 
designed for particular cases probably tends some- 
what to the growth of discretion. This accumula- 
tion of case material also gives in an increasing de- 
gree the occasion for logical departures and contra- 
‘dictory results. This intensifies the discretionary 
element. When it is recalled that our common law 
was not in substance a new creation but that it began 
in judicial declarations of what already was ex- 
pressed in custom, it is an ilusion to suppose that 
the factor of discretion is less today than at the 
beginning. Qualitatively, discretion has changed; 
originally its guide was custom; today it is judicial 
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tradition. Quantitatively, the range of discretion 
has increased in large proportions. 

(4) A considerable portion of what we know as 
legal rules are cast in the form of discretion. Ex- 
amples of such rules are those casting duties on 
judges of courts. They are under a duty to act but 
not in general under a duty io act in a predefined 
way and the only limits upon the performance of 
such duties are the limits of arbitrariness, which, in 
large part, lie in the discretion of appellate courts. 


§39. Nature of Legal Rules. A legal rule is an 
abstract command to do an act with a threat of 
sanction. Acts may be positive (e. g. to tender pay- 
ment of a debt) or negative (e. g. to refrain from 
corporal harm of another). Negative acts are com- 
monly said to be prohibited acts, but, clearly, they 
are also commands i. e. to do negative acts. 


Commands. A command is implicit in every legal 
rule, but modern law is not cast in the molds of 
ancient legislation which typically was in the form of 
commands and prohibitions. Commands, therefore, 
are rarely found even in criminallaw. For example, 
in a criminal eode opened at random, we find on the 
subject of larceny, first a definition of larceny, and 
then a statement of the punishment for conviction 
of larceny. There is here no direct command not to 
steal; there is not even an express duty not to steal. 
The only provision imposing a duty is found in the 
words ‘‘shall be imprisoned’’ which is a duty cast 
on the government and not on subjects. The literary 
form of legislation little indicates, in express terms, 
the existence of duties and yet, without them, legisla- 
tion would be jurally inoperative for want of a jural 
content. The great bulk of the legal rules of our 
system are to be extracted from reported cases where 
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decisions are stated on past states of fact. These 
decisions clearly can not impose duties on the parties 
to litigation to act in a given way concerning the 
matters in dispute, since these matters of conduct 
are now beyond control. The court can and does 
prescribe what duties are now due owing to past 
conduct, but the important thing is the rule for the 
conduct itself; that is to say, conduct of the kind 
which an adjudicated case presents. This rule is 
never implicitly stated and must be derived induc- 
tively from the conduct of the court itself (i. e. the 
decision) with such light on that judicial conduct as 
the court’s own statement of reasons affords. 


Duties. A formula that may be applied to the 
form ‘of the law as evidenced by legislation or by 
judicial decision is: If (a certain state of facts ap- 
pears) Then (a certain result shall follow). In this 
formula a duty in express terms may be entirely 
wanting and where a duty is stated, or may be di- 
rectly implied from the language, the duty is rather 
of the courts or public officers to pursue certain 
measures upon hypothetical facts. The duty of pri- 
vate persons with respect to the hypothetical facts 
may be, and usually is, wanting in express terms, 
although that duty is the primary object of the rule. 
Therefore, it is necessary to look beneath the mere 
form of any legal rule to ascertain its jural sub- 
stance, since a rule can have no meaning unless it 
involves the idea of a duty to act in a definite way 
and a command so to act. 


Elements of legal rules. A legislative declaration 
is incomplete unless it includes either in itself or by 
reference the following elements: (a) an act to be 
done; (b) a command to do that act; (c) a sanction 
for disobedience. The first two elements may be 
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combined into a single idea of duty, so that a legal 
rule will include simply the elements of (a) duty and 
(b) sanction. But it must be remembered that du- 
ties are not always clearly ascertainable in advance. 
Very commonly, the answer to the guestion of 
whether a duty exists and the scope of it, can not be 
reliably known until the question is litigated. The 
duty element of legal rules is sometimes called the 
Hypothesis and the sanction element is called the 
Disposition. The Hypothesis element of legal rules 
involves the duties of subjects; the Disposition ele- 
ment involves the powers of the government. If a 
certain duty act is not done as was commanded, then 
the government may inflict a sanction. Thus, legal 
rules also have the two elements of (a) duty and 
(b) power. 

There are also other legal rules imposing duties 
on the government to inflict sanctions in proper 
cases, but these are independent legal rules and they 
submit to precisely the same analysis. For example, 
it is the duty of the judge to award a money judg- 
ment in a case litigated in favor of the plaintiff who 
has proved himself entitled to have that judgment. 
If corruption enters into the judge’s refusal to act 
as his duty requires, he may be impeached and re- 
moved from office. If the refusal is due to mistake, 
there is still a sanction. A court of appeal will re- 
verse the Judgment. If the judge refuses to act at 
all, he will be commanded to act by a superior court. 
In the supreme organs of government, such sanc- 
tions to control discretionary acts not colored by 
corruption are not so obvious but they exist even 
there. An explanation of this point will be at- 
tempted later. If there is a legal rule, therefore it 
has as essential elements: (a) hypothesis duties 
and (b) disposition powers. 


§ 39] TORMS OF LEGAL RULES 145 


Forms of legislative declarations. Legislative 
declarations differ in form; they are (a) prelim- 
inary; (b) definitional; (c) explanatory; (d) correc- 
tive; (e) abrogative; (f) permissive; (g) potesta- 
tive; (h) directory; (i) definitive. 

(a) Preliminary declarations are illustrated by 
preambles to legislative acts. They may state the 
conditions which suggest the creation of new legal 
rules, evils to be corrected, and ends to be attained. 
It is entirely clear that preliminary legislative dec- 
laration, standing alone, falls short of creating, mod- 
ifying, or abrogating legal rules. As a declaration 
it is merely a preliminary to a further declaration. 

(b) Definitional declarations also have a prepar- 
atory function; they give the meaning of the words 
and phrases in another connected legislative declara- 
tion. Standing alone, they would be inoperative to 
affect legal rights for want of reference to legal 
rules. For example, the federal bankruptcy act em- 
bodies various preliminary definitions of terms 
which appear in the ensuing text. Thus a ‘judge’ is 
defined as the judge of a court of bankruptcy and 
does not include a referee. If these definitions had 
been adopted by Congress without the remainder of 
the act, they would, of course, have been inoperative. 

(c) Explanatory (usually called declaratory) 
propositions are those referring to previous legis- 
lative acts. Their purpose is to make clear the 
legislative meaning where doubt has arisen. Amer- 
ican courts hold such declarations of meaning to 
have only a prospective operation, if a prior judicial 
declaration stands opposed. In a somewhat wider 
sense, the legislature might make a legislative dec- 
laration, for example, of the State’s public policy 
without reference to other legislative acts. Hxplan- 
atory statements therefore may be (a) special, hav- 
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ing reference to some specific act of legislation 
which is officially interpreted by the legislative or- 
gan; or (b) general, having reference to rules of law 
not formulated by the legislative organ. 

(d) Corrective declarations are abundantly illus- 
trated by amending laws. Explanatory statements 
are made when doubt has arisen as to meaning or 
scope of legal rules. Corrective declarations are 
made where the meaning is not doubted but where 
the object is to change the rule already made. Cor- 
rective declarations usually operate on prior legis- 
lative formulations of legal rules. They may also 
operate on prior legislative explanations, definitions, 
corrective statements, etc. They also may operate 
to change rules formulated by the courts in litiga- 
tion. Thus a common law rule may be changed by 
legislation. 

(e) Abrogative declarations operate to destroy 
legal rules, leaving the legal situation as it was in all 
other respects except as ‘the fact of abrogation of 
one legal rule affects others that remain. The fel- 
low servant doctrine, for example, was a creation of 
the courts and the legislature might abrogate it. In 
that case, the effect wonld be to extend the scope of 
‘responsibility; masters would owe duties not to 
cause harms to employees through the negligence of 
co-employees. In such a case, what effects an abro- 
gation of one rule also operates to correct another. 
But there are instances of abrogation which do not 
operate correctively. If, for example, a certain type 
of crime is deleted from the criminal law, the range 
of legal responsibility in the subjects of the State is 
not increased. The only jural effect of such abroga- 
tion of law is, at the most, to cast a duty on the gov- 
ernment not to prosecute persons for acts done 
which fall within the description of the former 
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crime. In these respects, abrogative declarations 
have an imperative character. Therefore, such abro- 
gative declarations operate either: (a) to increase 
jural responsibility or (b) to increase jural exemp- 
tions. 

(f) Permissive declarations are more commonly 
found in the rules of law formulated by courts than 
in those formulated by legislatures. In a code of 
laws, they are likely to be very numerous, since it 
may be of advantage to state not only what facts 
create jural relations but also what facts do not ere- 
ate jural relations. Thus, it may be declared that an 
offer of contract will not be treated as accepted be- 
cause of acts of silence of the offeree, even where the 
offer in terms states that a failure to reject the offer 
will be regarded as an acceptance binding both par- 
ties. Such rules, if declared by a court or by a leg- 
islature, would in essence be either a limitation or 
abrogation of other related rules and would there- 
fore fall into one or more of the groups already dis- 
cussed, or, if not logically related to other legal rules, 
would be binding on the government; that is to say, 
binding the courts to make application of the rule. 
Declarations which are limitations or abrogations of 
other existing legal rules are not in strictness per- 
missive declarations although they have certain fea- 
tures of similarity to them in their jural effects. In 
strictness, a permissive declaration is one which 
does not correct or abrogate a legal rule and which 
also does not create any duties in subjects. The ex- 
ample above given of a legislatively deleted crime 
has the last feature of the distinction (it creates 
rights not to be prosecuted) but it fails the first test 
(since it is an abrogation of a criminal statute). 

(g) Potestative declarations create jural powers. 
Powers may be created (a) with related, accompany- 
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ing duties or (b) without related, accompanying du- 
ties. For example, the law creates a duty not to 
invade the land of another and also creates a power 
in the landowner to expel intruders. Here the power 
is accompanied by duty. The power to put off is re- 
lated to the duty to stay off the land. Again, a sher- 
iff may owe a duty to make a levy and he also has 
the power to make the levy. In this instance, the 
duty act and the power act are equivalent. Again, 
the owner of a chattel has the power to offer the 
chattel to another as a gift. In this case, there is no 
accompanying duty to make the offer. Again, the 
law may recognize a power in the owner of a chat- 
tel to abandon it so that it becomes a res nullius. 
Here, also, there is no accompanying duty. 

Much difficulty has been experienced by jurists, 
even in recent years, in understanding how a per- 
missive declaration (above discussed) can be re- 
garded as a legal rule in the strict sense already indi- 
cated of a hypothesis duty and power disposition. 
The explanation given here was that permissive dec- 
larations created rights in subjects and duties in offi- 
cers of the government. Potestative declarations 
present the same juristic problem but the solution is 
different. Where the law creates a jural power 
(e. g. to offer, to accept, to appoint a title, to remove 
a trespasser, etc.) where are the elements of a legal 
rule as we have stated them? The problem will best 
be understood by considering a concrete instance. 
The jural power to abandon a chattel will be one of 
the best that can be selected. There is no duty either 
to abandon or not to abandon the chattel. Standing 
alone, there would seem to be no jural consequences 
attached to the act of abandonment other than de- 
struction of rights of ownership in the chattel. We 
are now driven to say that declarations, creating 
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powers are not legal rules in the sense of the defini- 
tion or, in the alternative, that declarations creating 
powers are of the same order as explanatory or 
definitional declarations; that is to say, that they 
are incomplete statements of legal rules. The latter 
alternative seems to us the correct one. The effect 
of abandonment of a chattel can be raised in two 
different ways. Another person after the abandon- 
ment may use the chattel temporarily, or another 
person may occupy the chattel with continuing pos- 
session. If, in either of these instances, the original 
owner is non-suited in an action of trespass or trover, 
there is jural proof of loss of ownership. If an 
action against a new possessor is unavailing there is 
jural proof of ownership in the new possessor. 
Potestative declarations, therefore, are incomplete 
declarations of legal rules. The efficacy of a jural 
power is tested by a jural-duty which follows the 
exercise of it. The duty is one of the essential ele- 
ments of a legal rule, and the power is simply one of 
the conditions of the existence of the duty. 

(h) Directory propositions are those which (i) 
point out alternatives (e. g. power to fine or im- 
prison) ; (ii) indicate the limits or measure of action 
(e. g. power to imprison not exceeding a given 
term) ; (iii) indicate an object to be attained without 
pointing the means (e. g. duty to exercise reasonable 
care); (iv) indicate a general act to be done without 
pointing out its specific content (e. g. duty of a judge 
to sign a bill of exceptions). 

(i) Definitive propositions are those which are 
complete statements of a legal rule leaving no doubt 
as to the person who owes the duty and precisely 
stating the duty act to be performed, the circum- 
stances under which it is to be performed, and the 
consequences with like definiteness of failure to per- 
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form. Separate classes are possible for definitive 
duty hypotheses with indefinite power dispositions 
and in reverse, but examples of either of them are 
probably rare. Definitive propositions complete in 
the statement both of the duty act and the sanction 
are still more rare, especially in modern law. Defin- 
itive ‘propositions are limited to positive acts of 
duty (e. g. duty to tender payment of a definite sum 
of money). Definitive propositions stand in con- 
trast to directory propositions which are indefinite 
as to the duty act. 


Imperative character of legal rules. It will be ob- 
served, and, especially by those familiar with the 
literature of theoretical jurisprudence, that the 
above enumeration omits the class of imperative 
declarations. The omission is based on the propo- 
sition that all legislative declarations, if they are 
complete, are imperative involving in essence a duty 
and a sanction. Incomplete legislative declarations 
are simply incomplete imperatives. They are of no 
jural importance unless, as linked to other connected 
declarations, they make out an imperative consist- 
ing of a duty and a sanction. For example, the leg- 
islature may define false advertizing; it may then 
declare it unlawful to publish false advertizing; but 
if the statute contains nothing more, no criminal 
punishment could be inflicted. Such a statute would 
add nothing new to the law of unfair competition 
and it would fail to create a new species of crime 
for want of a sanction. The form of an imperative 
declaration is immaterial. In modern law an im- 
perative in complete form must be pieced together 
out of many fragments. The imperative element of 
duty is generally unexpressed. 

Imperatives on the other hand do not always issue 
from the supreme organs of government. Here, 
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again, the matter of form is immaterial. Only a 
small part of the sum total of the legal rules in vigor 
in a given territory are in the form of even direct 
legislative statement, and fewer still, even in crim- 
inal law, are in imperative form. Many of them, 
when formulated, proceed from inferior organs of 
government, and many of them, in our system of 
law, lack definite, literary formulation. The word 
‘command’ is not to be understood in the anthropo- 
morphic sense of imperative words of the Sovereign. 
The sovereign, as we have seen, is purely a jural 
concept, and, manifestly, concepts cannot issue com- 
mands. The jural essence of the matter is that there 
is an ultimate jural authority to which reference can 
be made for the regulation of human conduct. What- 
ever the form or method by which such regulation is 
factually accomplished, it is reducible to conceptual 
formulas of an imperative nature without which im- 
perative character, legal rules would have neither 
logical nor practical meaning. It is astonishing to 
observe the effort that has been expended in a lit- 
erary way to impeach the Austinian theory of law. 
The criticisms that have been leveled at Austin’s 
theory of law either misconceive or ignore the dis- 
tinction between form and substance of legal rules, 
or else they put in the place of the conceptional sov- 
ereign, as the ultimate point of reference of the 
jural authority of law, society itself. 


Legal rules are abstract. A command by a judge 
to a clerk of court to enter a certain order, an order 
to a sheriff to levy ‘an execution, a decree command- 
ing a party to litigation to pay money, instructions 
to a jury to find a verdict, directions of a superior in 
an administrative office of government to a clerk to 
do a ministerial act, etc—all these are examples of 
commands; they also are supported by authority, 
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and, in various ways, they involve some detriment if 
the command is not obeyed; but such commands are 
not legal rules. Every legal rule involves a com- 
mand, but not every command supported by the au- 
thority of the State is a legal rule. 

A specific command is not a legal rule. Such a 
specific command may issue in conformity to a legal 
rule; that is to say, a legal rule may authorize it or 
even require it; but a specific command exhausts 
itself when it is uttered. A legal rule, on the con- 
trary, may have repeated applications. A rule may 
be made in economic life to govern repeated acts of 
the same human being, but in the law, rules are not 
made for particular human beings but rather for an 
average type of human being. A legal rule, there- 
fore, has two qualities which differentiate it from 
specific commands: (a) it may have repeated appli- 
cations; (b) it is abstractly applicable to all persons, 
present or future, unless they are excepted by other 
rules. There may be legal rules which can only 
apply to a single person at one given time. Thus, 
the president owes certain duties. The rule, how- 
ever, is abstract because any qualified person may 
be the president, although only one can be president 
at a given time. Legal rules do not have a uniform 
factual application. The legal rule that upon a loan 
of money, payment must be tendered, applies ab- 
stractly to persons in general (except those excepted 
by other rules; e. g. infants) but the rule can have a 
factual application only to debtors. 


Kinds of legal rules. Legal rules differ in com- 
pleteness or incompleteness as conceptual formulas, 
as has been shown. They also differ in another im- 
portant feature—their degree of abstractness. The 
concretest manifestation of a legal rule is its appli- 
cation to a given person under an actual state of 
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facts then present, in the form of a specific com- 
mand. The lowest abstract form of a legal rule is 
the abstraction of all the elements essential to such 
a concrete application. Not all the facts in a given 
situation are logically essential. When, for example, 
a given debtor is adjudged to pay his ereditor a 
given sum of money, few only of the great multitude 
of facts which are presented are legally essential. 
Thus, the ereditor’s or the debtor’s stature, or other 
physical qualities, his ancestry, his social position, 
his habits, his economic position, etc., etc. are logi- 
cally irrelevant. Another concrete application will 
present differences in the non-essential facts, and 
probably also, differences in the essential facts. 
Other applications will multiply the differences in 
the essential facts. 

These essential differences may be isolated and 
arranged into classes and the classes may be ar- 
ranged, at least theoretically, into subaltern genera. 
There can be no summum genus of legal rules and 
itis open to doubt whether legal rules as such admit 
of any reliable arrangement into logical forms 
higher than classes. Any such generic statement 
of legal rules would require for each statement 
numerous exceptions and qualifications. No syste- 
matic attempt seems to be recorded to realize this 
idea, and it would also appear that, if carried out, 
it would be not simply of interest but also of con- 
siderable value. In part the idea has been realized 
for classes of rules as to specific subjects. Some 
well-known examples are the case-book summaries 
of Ames, Beale, and Wigmore. 

Tradition itself, tends to develop generalizations 
of legal rules and there are available, usually in a 
highly unsystematic form, a multitude of principles, 
maxims, proverbs, brocards, and notabilia. All 
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these are generalizations of legal rules, but they 
differ widely in form and it is not easy to separate 
them into classes except on a rhetorical basis. 

Following are some examples of these generali- 
zations : 

Nemo plug juris ad alium transferre potest quam 
ipse haberet (one can not grant more than he has); 
Unicuique mora sua nocet (one must suffer the conse- 
quences of his own delay); Nemo ex suo delicto 
meliorem conditionem suam facere potest ( a wrong- 
ful act does not improve one’s legal situation) ; 
Quod quis ex culpa sua damnum sentit non intellig- 
itur damnum sentire (No one can complain of a 
harm 10 which he consents); Locus actum regit (the 
law of the place governs the act); Actus non facit 
reuum nisi mens sit rea (an act is not culpable unless 
accompanied by a guilty mind) ; Cuius est solum eins 
est usque ad coelum (the owner of the surface owns 
to the sky); Invito beneficium non datur (no one 
can be made a beneficiary contrary to his wishes) ; 
Qui facit per alium facit per se (one who acts by 
another himself acts); De minimis non curat lex 
(the law disregards trifles); He who seeks equity 
must do equity. 

A. distinction made by Pound may be noted be- 
tween the terms ‘principle’ and ‘standard’, A prin- 
ciple is a generalized rule (e. g. no liability without 
fault). A standard is a rule with an external mea- 
sure (e. g. duty to use due care, to provide reason- 
able services at reasonable rates). A standard is 
not a generalized rule; it is an indefinite one. Stan- 
dards, however, after a time, when numerous appli- 
cations have been made of them, become generali- 
zations of the rules implicated in these specific 
applications. A principle begins as a generalization; 
a standard ends as a generalization. 
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A. distinction also must be observed between gen- 
eralizations of specific legal rules and juristic 
generalizations. Generalization of rules is suff- 
ciently illustrated by maxims (pithy generaliza- 
tions), brocards (alliterative, rhymed, or metrical 
generalizations) and principles (simple generaliza- 
tions). A juristic generalization may be illustrated 
by the following series: (i) a specific contract (rela- 
tion); (ii) contract (relation); (iii) obligation 
(relation); (iv) polarized relation; (v) jural rela- 
tion. Taking the same example from the standpoint 
not of the relation but of the cause of it, we have: 
(i) contract (act); (ii) agreement (act); (iii) valid 
act; (iv) act; (v) fact. Thus summing up the illus- 
trations a specific contract relation is a polarized 
jural obligation relation. A contract act is a valid 
fact, agreement, promissory act. Juristie generali- 
gations are not concerned with a rule content, but 
deal with the formal structure of ideas by which 
legal rules are made intelligible. At the nodal 
points of a juristic classification are found the lead- 
ing legal institutions such as contracts, torts, quasi 
contracts, quasi torts, etc., etc. These legal insti- 
tutions embrace the sum total of the legal rules 
governing the subjects represented. These institu- 
tions in turn are generalized into higher juristic 
forms. Thus contracts, torts, quasi contracts, and 
quasi torts fall into a larger grouping called obli- 
gations. 


§ 40. Sources of Legal Rules. The term source is 
one of many possible meanings. A source of law is 
as difficult to find as the source of a river, as Gareis 
has pointed out. The source of a river may be 
thought of as the ocean, rain-clouds, mountain 
streams, springs, the shape of the river bed, gravi- 
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tation, the sun, etc. The term is not less difficult in 
the law. A legal source may mean any one of the 
following things: (i) the ultimate jural authority 
of a rule which is in the State; (ii) the sum total of 
the social forces (including State force) which sup- 
port legal rules; (iii) the immediate fact, cause, 
occasion, or influence which brought a rule into 
existence; (iv) the ultimate fact, historically de- 
rived, which made the way for the specific creation ; 
(v) the organ by which or through which the rule 
came to expression (e. g. court, ‘legislature, execu- 
tive, society); (vi) the monument (if any) of ex- 
pression of legal rules (e. g. statute, judicial 
decisions, compilation of customary law). 

The term ‘source of law’ can not usefully be em- 
ployed where this multiplicity of meanings is pos- 
sible. Ambiguity may be avoided by prefixing a 
descriptive term to indicate the meaning intended. 
By this method, we may distinguish the following 
kinds of sources of legal rules: 

(1) Jural source. The jural source of all legal 
rules is the jural sovereignty of the State. The 
same meaning is expressed (after Salmond) by 
Formal source. 

(2) Official source. The official source of legal 
rules is the organ or agency of the State which 
formulates them or gives them official authority. 
Such sources are the legislature and the courts. If 
the rules declared by administrative boards and 
commissions are legal rules, then such boards and 
commissions also are official sources. The term 
‘official source’ may also be applied to the product 
of these organs and agencies. The term ‘official 
source’ would not be applied to the creation of the 
substance of legal rules by other than official agen- 
cies even where such rules are regarded by the 
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State as of equal authority with other sources. The 
only example of this kind which raises any question 
is customary law. Where customary law is recog- 
nized as a direct source of law (e. g. in Civil law) 
it may be called an officially recognized source in 
contradistinction to the official sources. 

(8) Literary source. The literary sources are the 
original or other authorized records used by the 
organs and agencies which are official sources (e. g. 
legislative journals, statute books, reports of deci- 
sions). The literary source of legal rules may be 
either official or non-official. If, for example, an 
Illinois statute has been copied from a similar New 
York statute, the non-official literary source of the 
statute is the New York statute book, while the offi- 
cial literary source of the statute is the Illinois stat- 
ute book. Non-official sources are sometimes called 
historical sources. Again, if a rule of law is adopted 
by a court from a commentary, the commentary is 
the non-official literary source, and the printed deci- 
sion is the official literary source. 

(4) Causal source. Causal sources are the social, 
intellectual, economic, or political facts, conditions, 
and influences which generate legal rules. Thus 
Gareis says that the ‘‘starting point of a legal rule 
is the necessity for legal order.’’ This necessity is 
a causal source. 


Official sources of legal rules. This is the only 
one of the enumerated sources which requires de- 
tailed discussion. Aun official source is an official 
organ or agency of the State. In another sense, it 
is the rule making of these organs and agencies. In 
general the official sources in all civilized States have 
been the same, but there have been various depar- 
tures from this general uniformity. 
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In Rome after the Twelve Tables the legal sources 
were: (1) legislation consisting of leges, plebiscita, 
and senatus-consulta; (2) custom; (8) edicts of mag- 
istrates; (4) constitutiones principum, and (5) re- 
sponsa prudentum. In the modern period after the 
reception of Roman law in Europe all of these 
sources had fallen away except the first two—legis- 
lation and custom. In England, the Anglo-Norman 
system began when customary law throughout 
Europe was of far more importance than other 
sources, Kiven as late as the end of the 1700s, 
Blackstone in enumerating the sources of English 
law, states that they consist of lex scripta (statute 
law) and lex non scripta. Under lex non scripta he 
enumerates: (i) general customs (e. g. the course of 
inheritance, manner and form of making convey- 
ances of land, remedies for civil injuries); (2) par- 
ticular customs (e. g. the custom of Gavelkind in 
Kent, the customs of manors, the custom of local 
jurisdictions, the custom of merchants) ; (3) the for- 
eign law adopted by custom in certain courts (e. g. 
the courts Christian, military courts, admiralty). 
In enumerating the varieties of lex non scripta, 
Blackstone does not include usus fori (judicial prac- 
tice, Jurisprudence des arréts). According to Black- 
stone, the courts are ‘‘the depositaries of the laws’’ 
and the decisions of the courts ‘‘are the evidence of 
what is common law.’’ Some of the early treatises 
on the common law, also, are cited as authority. 
Among them, Blackstone mentions Glanvil, Brac- 
ton, Britton, Fleta, Hengham, Littleton, Statham, 
Brooke, Fitzherbert, Staundforde, and Coke. 

A German authority (Gareis) writing after the 
enactment of the German Civil Code (1896, effec- 
tive Jan. 1, 1900) still mentions as legal sources only 
legislation and custom. 
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Custom. It is necessary to distinguish several 
varieties of custom as follows: 

(1) General immemorial custom. The best illus- 
tration of this type of custom is the English com- 
mon law. The common law for several centuries has 
been embodied in the decisions of the courts. What, 
in early times, was represented in the beliefs, tra- 
ditions, and usages of the people, is now superseded 
by the customs of the courts. For this type of cus- 
tom there probably never was any test of legal 
validity other than reasonableness and what was 
reasonable was determined by custom itself. 

(2) Adopted custom. This type of custom (and 
the term seems in this application a strained one) 
is not phenomenal as is the case with other types. 
The most noteworthy illustration of adopted cus- 
tom is the reception of Roman law in Germany in 
modified form as ‘usus modernus.’ The Roman law 
became the common law of Germany in those pro- 
vinees which did not have an exclusive territorial 
law. Its authority was superseded by the adoption 
of the German Civil Code. 

(3) Mercantile custom. Mercantile custom is best 
illustrated by the law merchant. It no longer stands 
as usage, merely, and is now incorporated into the 
common law, and, to some extent, has been legisla- 
tively codified (e. g. Negotiable Instruments Act, 
Warehouse Receipts Act, Sales Act). Theoretically, 
mercantile custom still may continue to provide new 
rule materials. The creation of new economic prac- 
tices might bring into being an entirely new field of 
mercantile custom. For the older fields, dealing 
with devices of credit, distribution, and transporta- 
tion of money and goods, the field of mercantile cus- 
tom has been so far narrowed by the common law 
and legislation that its creative force is rarely wit- 
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nessed, since new mercantile custom must be consist- 
ent with both. 

(4) Local immemorial custom. This type has 
ceased to have any creative influence. The reason 
for this decline may quickly be understood by con- 
sidering the requisites of legal validity of local im- 
memorial usage, as follows: (i) it must be reason- 
able; (ii) it must not have begun later than the 
commencement of the reign of Richard I (the ju- 
dicial interpretation of immemorial antiquity); 
(iii) it must have been continuous; (iv) it must have 
been peaceable; (v) it must be certain; (vi) it must 
be considered as compulsory (opinio necessitatis) ; 
(vii) it must be consistent with other local customs; 
(viii) it must be consistent with statute law. Local 
immemorial custom may be in conflict with the com- 
mon law, but it will, in such case, have a strict con- 
struction. 

(5) Local mercantile custom. This type is illus- 
trated by the customs in mining districts. It also 
has an operation in the law of landlord and tenant 
(e. g. to determine who is entitled to the way-going 
crop). Furthermore, it also has an operation in the 
interpretation of commercial contracts (e. g. the time 
and place of making an inspection of goods). The 
field of local mercantile custom is highly restricted. 
It has application only in certain favored types of 
case and it is limited in creative force by the com- 
mon law and by statute. It must not be inconsistent 
in our law with either of them. 


Custom as a source of law. Jn Roman law, custom 
had only a subsidiary place alongside the other 
sources. In contrast, the general immemorial cus- 
tom of English law had primary importance and was 
embodied as a whole into the common law. Modern 
custom, however, in our law has an inferior position 
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in comparison with custom in modern Roman law 
as employed in Huropean countries. In Europe, if 
custom meets the tests of continuity, necessity, and 
reasonableness, it is on the same plane as legisla- 
tion. It may derogate from statute law. In our 
law, all types of custom submit to statute law. 

The difference in treatment of custom, in connec- 
tion with other sources, develops also a difference-in 
juristic opinion as to the legal nature of custom. In 
those countries where custom is regarded as deter- 
mining its own yalidity, custom is regarded as a 
legal (authoritarian) source. In our law, custom is 
not a legal source but only a causal source. A usage, 
in our law, does not of itself generate legal rules any 
more than the making of contract of a new kind gen- 
erates a new rule of contract law. It is simply the 
material upon which the rule is based. There are 
already in existence various rules upon which we 
may predict with reasonable assurance that a given 
custom or a given contract will be recognized as 
valid. This recognition, it may be supposed, will 
also have a retrospective operation to embrace other 
cases falling within the usage or the form of the 
contract, yet the rule in both cases comes from an 
organ of the State and not from the non-official con- 
duct of those who create the causes which evoke the: 
expression of the rule. 


Legislation. Legislation in the widest sense is the ' 
creation, alteration, or abrogation of legal rules by 
the government. That wide meaning is useful only. 
for a consideration of the problem of the separa- 
tion of powers. In the prevailing legal sense, legis- 
lation is an abstract declaration of legal rules ante- 
cedent to, and unconnected with, their concrete ap- 
plication. In all modern systems of law, legislation 
is an official source of law. In America, all legisla- 
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tion is under control of the courts from the stand- 
point of constitutional validity. In England, and in 
other countries, with rare exceptions, there is no 
constitutional control over legislation, and the leg- 
islature itself is the ultimate authority on the ques- 
tion of validity. In our law, subordinate legisla- 
tion (e. g. of a city council) is subject not only to 
tests of constitutionality and power to act under 
authority delegated, but also is subject to the test of 
reasonableness. Legislation normally acts prospec- 
tively, but, except as limited by a constitution, it 
may operate also retrospectively and create duties 
and liabilities based on past conduct or other past 
situations of fact. All legislation, in all countries, 
is subject to control by the courts by means of con- 
_struction. 

Legislation differs widely in scope (i. e. the inci- 
deuce of duties created by legal rules) and in the 
methods of creation. The one often has a direct con- 
nection with the other. The various kinds of legis- 
lation are the following: 

(1) Supreme. Such is the legislation of Parlia- 
ment, Congress, and State legislatures. There is no 
higher legislative organ to supervise their enact? 
ments. 

(2) Colonial and territorial. The authority of a 
colony or territory to legislate must be derived from 
a higher legislative organ, and, usually, such legis- 
lation is subject to control by the higher organ of 
legislation. 

(3) Hxecutive. The extent of executive power in 
the political head of the State has varied widely in 
the historical period. After the death of Alexander 
Severus, the only new legislation was by way of 
executive declaration (constitutiones) of the Roman 
emperor. From the beginning of the fifth century, 
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only the writings of the classical jurists and im- 
perial constitutions were used in practice as sources 
of law. In modern times, the legislative power of 
the executive has been reduced almost, if not en- 
tively, to the vanishing point. In the American 
State, the chief executive is the chief legislative offi- 
cer but he has no independent power of creating leg- 
islation. Executive legislation is called ‘orders’ or 
‘decrees’ and not ‘law.’ 

(4) Administrative. Administrative legislation of 
boards, commissions, and sometimes individual per- 
sons, has developed on a large scale within the last 
generation. Such legislation is always subject to 
the supervision of the supreme legislative organ and 
it is also subject to control by the courts as to its 
reasonableness. Sometimes, the chief executive is 
authorized to carry out a legislative purpose (e. g. 
the power of the president under a flexible tariff 
act). The fact that the chief executive is the officer 
authorized to give concrete form to the legislative 
purpose, does not alter the fact that the power is ad- 
ministrative. The power is derived and does not 
exist independently. Administrative rules of law 
are not known as ‘laws’ but as ‘regulations.’ 

(5) Judicial. The courts have certain powers 
over procedure. How far this power is independent 
of legislative control of the supreme legislative or- 
gan is still a matter of doubt in American constitu- 
tional theory, but to the extent that this power is 
independent, it is a different type of legislative 
power (e. g. to make rules of court). Such judicial 
legislation is known as ‘rules.’ 

(6) Local. Local legislation is illustrated by the 
legislative declarations of town, village, and city 
boards and councils, park boards, drainage district 
boards, etc. They are subject to legislative control 
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by the supreme legislative organ in content and by 
the courts as to reasonableness, This kind of legis- 
lation is called ‘ordinance.’ 


Summary of legislative sources. In the American 
plan of government supreme, executive (so far as it 
exists), and judicial (within limits) legislative power 
are constitutionally independent. Colonial and ter- 
ritorial, administrative, and local legislation are con- 
stitutionally dependent on the supreme legislative 
organ. 

Legislation is limited to abstract declarations of 
legal rules by agencies of the State; that is to say, 
legislation is the creation by the government of a 
conceptual formula of future conduct. Legislation, 
therefore, in the technical sense is distinguishable 
from rule making by agencies outside the govern- 
ment. Corporate and other forms of association are 
organized under charter provisions and by-laws. 
Certain forms of corporations (e. g. universities) 
sometimes also have regulations called ‘statutes.’ 
These rules, of course, are binding on all those per- 
sons who lawfully consent to them, but as to exist- 
ing members they are also binding contrary to con- 
sent, since the rules may be changed by virtue of 
other rules, over the protest of dissentient members. 
Where the by-laws or ‘statutes’ of an association 
operate in invitos, they have a quality that at- 
taches to jural legislation. Such rules are not, how- 
ever, legal rules; they are authorized by legal rules, 
but, in themselves, they have no official character. 

So-called ‘special’ legislation also falls outside the 
sphere of technical legislation but for a different 
reason. The commands involved in special legisla- 
tion (e. g. a pension act) is official and the command 
proceeds from an organ of government (e. g. Con- 
gress) but such special legislation does not create a 
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general conceptual formula of future conduct. Com- 
mands of this type may be distinguished from ‘laws’ 
by the term legislative orders. They are no more 
entitled to be regarded as laws, in a technical sense, 
than the command of a military superior to an in- 
ferior or of an administrative officer to a clerk or 
stenographer. 


Judicial precedent. Judicial decisions as a source 
of law present a very curious legal situation. Ap- 
parently, nowhere, since the beginning of the Roman 
era, have they been recoguized in strict legal theory 
as genuine legal (authoritarian) sources and yet, 
everywhere, they are the predominant and ultimate 
concrete and practical manifestations of what the 
law is. So important is the practical position of 
precedent that writers on legal theory of this gener- 
ation have generally defined law as the body of rules 

recognized and applied by the courts. | 

Justinian in his ‘constitutio tanta’ expressly pro- 
vided ‘‘let no one seek to quote or maintain any 
rule of law’’ other than those contained in the cor- 
pus juris ‘‘on penalty of forgery.’’ This legislation 
of Justinian then became the exclusive legal source 
of law for the Roman State, and, in later centuries, 
the Roman law became the adopted customary law 
for the greater part of Europe. In continental 
Europe, even today, in general, judicial decisions, as 
a source of law, do not have a persuasiveness equal 
to the best commentaries, and the rule of stare de- 
cisis is unknown. In Latin America a practice has 
appeared which is a mean between the Anglo-Ameri- 
can rule of stare decisis and the Romanic practice. 
If a rule has been applied several times by the high- 
est court in different cases, it is thereafter regarded 
as binding, 
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Precedent has an anomalous legal position even 
in our own law. There is the judicial custom of 
stare decisis and also the declaratory theory of 
‘precedent (except in equity cases). Whatever the 
dominant legal theory, it can hardly be doubted that 
for any country with a well organized and profes- 
sionally trained bench, ‘usus fori’ must become, in 
greater or less degree, a true legal (authoritarian) 
source. The rule of stare decisis is not a necessary 
part of a usus fori, and it must also be recalled that 
the rule of stare decisis was created by the courts. 
The same organ that created the rule has power to 
abrogate it. The binding force of judicial decisions 
is more recognized in England than in America. 
This is due chiefly to the fact that in England there 
is a hierarchically organized system of courts, while, 
in America, the State court system is an organiza- 
tion of independent units with little or no interac- 
tion, except in the appellate process. Another in- 
fluential fact is that of the multiplicity of States each 
of which has an influence on the others in the appli- 
cation of law. 

“Tn England, due to the unified character of the 
judicial establishment, there has grown up a some- 
what elaborate judicial etiquette touching the con- 
trolling force of precedent. The House of Lords 


and the Court of Appeal consider themselves abso- | 


lutely bound by their previous decisions. The de- : 


cisions of superior courts are binding on inferior 
courts. The decisions of inferior courts, if long 
established, in general, are binding on superior 
courts. The decisions of codrdinate courts also are 
accepted as conditionally binding. In America, there 
is only one rule that is generally observed—the de- 
cisions of the highest court are regarded as binding 
on all lower courts. The maxim ‘communis error 


§ 40] PRECEDENT 167 


facit ius’ no doubt is in the background of judicial 
policy because it has the persuasion of good sense 
for its support, bnt all American courts of last re- 
sort feel free to depart from previous decisions when 
the need is strongly felt. So far as any present ap- 
praisal may be made of so vast an institution as that 
of precedent, mounting now into hundreds of thou- 
sands of reported decisions, it would seem that stare 
decisis is tending to become less a compelling rule 
and rather more a counsel of policy. That the rule 
often has been put into application oppressively is 
abundantly verifiéd; that there are fields of law 
where it has no“(lace is clear; and that the judicial 
establishment can exist without such a rule and 
without working a catastrophe to human society is 
free from doubt. 

American courts have sometimes invoked the rule 
in cases where it would work injustice in the case at 
bar by stating that a change of the rule, lay in the 
competence of the legislature. How little reliance 
can be placed on this solace to the unjustly defeated 
litigant may be illustrated by an Illinois case decided 
fifty years ago. It involved the formality of a seal. 
The court divided sharply and the majority felt 
constrained to follow the ancient common law rule, 
saying that the legislature had power to alter it. 
The Illinois legislature has not even yet altered the 
rule, and there is no practically effective way in 
use by which changes in rules can be accomplished 
when they are needed. 

Legal rules, when they are free from the influence 
of class interest, express the State’s policy as to 
what is desirable. The purpose back of legal rules 
can not ever be entirely ignored in the application 
of them. But the purpose of a given rule, at a given 
time, may give way under changed economic condi- 
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tions. The maxim ‘cessante ratione legis cessat lex 
ipsa’ has never proven efficient to avoid the decrepi- 
tude of purpose in legal rules. The reason for this 
goes quite beyond any formal power of the rule of 
stare decisis. The courts in applying law have not 
the time to undertake sociological inquiries, even if 
the judges might be assumed to have the training 
necessary to make them. There is already difficulty 
enough in ascertaining what existing rules may be 
applied, without undertaking the further labor of 
roinutely examining the historical and economic situ- 
ation which brought the rule into being and then 
of pursuing a similar inquiry into the conditions of 
the time when the rule is to be applied, to ascertain 
if the purpose has been overcome or modified. For 
example, the rule concerning arrest without warrant 
was created in an entirely different society and eco- 
nomic background than now obtains. It is clear that 
the old common rules will favor the escape of crim- 
inals under modern conditions with its industrial 
era and large cities. The judges of courts may be 
expected to understand in outline at least the basis 
of the common law policy underlying arrests and to 
be familiar enough with modern conditions to per- 
ceive the normal effects of application of the rule. 
But the rule of ‘cessante ratione’ is not employed to 
extend the operation of the power of arrest; it never 
extends a power, and, especially, it does not extend 
a power operating against freedom of the subject. 
Likewise, the rule of ‘cessante ratione’ has no effect 
on statute law where the meaning is clear, 

The illustration put is one of the simplest and the 
solution for it is clear enough; but, for the bulk of 
our legal rules, the economic situation before and 
after is not clear. For many legal rules, the point 
of origin is lost or is imperfectly known, and if the 
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point of origin is obscure, then the surrounding 
social conditions which determine purpose can not 
reliably be ascertained. For the larger part, in the 
application of law, inquiry into purpose is foreign 
to the judicial process. There was however an era 
not yet entirely passed when inquiries of this kind 
were carried out on a somewhat extensive scale. 
The English common law was received into Amer- 
ican States by statntory adoption usually as of a 
given time. As so adopted the English common 
law together with statutes is a part of our own law, 
with the limitation ‘‘so faras . . . applicable and 
of a general nature’’ (e. g. in Illinois prior to the 
fourth year of James I—March 24, 1606). Asa 
result of this wholesale adoption of a foreign body 
of law, some rules of English common law were ex- 
tended and many others limited. These extensions 
and limitations were based on an inquiry, often very 
superficial, of the differing economic conditions in 
the two countries. 

The problem involved here may be explained by 
a homely example. An architect’s plan is prepared, 
to erect a building. The work of construction is 
now in process at different points. Bricklayers are 
putting up a side wall; other workmen are carving 
stone; others are preparing materials for the in- 
terior of the building. Clearly, no considerable dis- 
eretion can be reposed in individual workmen which 
might affect the plan of the building. An individual 
bricklayer may think that the wall would be stronger 
or would have a better appearance if the plan were 
changed: It is evident that the question of policy 
must be put into the hands not of the many indi- 
viduals who apply it in detail but of the few who can 
undertake responsibility for the whole result of the 
policy. But the problem is one of more and less. If 
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a defective piece of material reaches the hands of 
the workman he may reject it as unfit without the 
slightest knowledge of the general plan. The illus- 
tration, of course, fails for the law in that, the cre- 
ation of it is not the work of the few but of the many, 
and, for our common law, the work of creation was 
that of application. The time, however, has now 
passed when, for the development of our law, we can 
expect efficient results 10 be attained by this piece- 
meal democratic process, The age is one of special- 
ization, and the law is very nearly the only im- 
portant institution which fails to recognize it. The 
tradition still prevails that the law must develop ex- 
clusively on the basis of trial and error; that we 
must put up legal structures based on a priori gen- 
eralizations worked out in the chambers of the law- 
yer or the closet of the judge; and then if the build- 
ing does not soon fall down into a ruin, we may be 
sure that the generalization is sound. As an in- 
tegral part of this professional tradition, it is re- 
garded as a virtue when legislation, and especially 
economic legislation, is so drafted as to leave the 
widest scope of application to the courts. The law 
of the Sherman Act to combat trade restraints is a 
classical example of legislative indeterminism and 
judicial obscurity. The Due process clause is a 
classical constitutional example. 

It may be admitted, readily enough, that this proc- 
ess of creating legal rules by development from case 
to case was a necessary one, but it is a necessity 
itself connected with an historical law that is valid 
only in the first stages of the growth of law. Harly 
law everywhere was a secret law. At Rome, it was 
the secret of the pontifices. In Japan, a generation 
ago, even the criminal law was not known to the peo- 
ple. In our time, our common law remains, for the 
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bulk of it, the secret of a professional class and the 
ultimate pronouncement of it lies with a smaller 
judicial class. In form, our law is open to every 
subject; in substance, it has become to a large de- 
gree so esoteric as to give difficulty even to those 
initiated into its mysteries. Another outstanding 
explanation of our legal situation is the unsatis- 
factory character of legislation both in form and in 
substance. These defects, no doubt, are directly 
traceable to our political system, and until that sys- 
tem is improved, the known evils of the form of our 
law must be regarded as a safeguard against tyranny 
and incompetence of legislatures and as the only 
means possible, under existing conditions, for bring- 
ing about changes in the law. 


Scientific development of law, Under ideal con- 
ditions changes in given legal rules should be the 
care of specialized organs of the State. The tend- 
ency manifested by European experience is to di- 
vide the organs of law creation and change of law 
into two parts: (a) an organ of investigation and 
initiation; (b) an organ for consideration of meas- 
ures initiated and for approval. The first organ 
must be, at any rate should be, constituted of a small 
body of experts, competent to direct investigations 
of an historical, economic, and technical nature, into 
the workability of proposed legal rules, the histor- 
ical background of rules to be altered, and the social 
and other considerations which affect what is pro- 
posed. To a certain extent, in several American 
states the investigative function is employed by leg- 
islatures and expert assistance is also employed in 
drafting of bills. This method, no doubt, is helpful 
but our legislatures are too large to make this 
method one which can regularly be employed. Sci- 
ence can not be either used or directed by the multi- 
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tude. Legislative reference bureaus, therefore, can 
have little effect on the substance of legislation, al- 
though they may, and do, affect the matter of its 
form. 

The organ of consideration and approval should 
be the representatives of the people. Our legisla- 
tures as now constituted are largely recruited from 
the lawyer class. Under existing conditions, the 
predominance of lawyers in the legislature has not 
been a misfortune, but, under ideal conditions, it 
might be desirable if the representatives of the peo- 
ple were predominantly representatives of its eco- 
nomic life in trade, commerce, and industry, rather 
than lawyers who, in general, can have but super- 
ficial knowledge of the actual currents of economic 
life. This organ also would improve in efficiency and 
responsibility, if its numbers were much smaller than 
the numbers now elected as representatives. What- 
ever may be the need of a bicameral legislature for 
the federal State, there is probably no sufficient rea- 
son for a bicameral State legislature. The bicam- 
eral legislature, so far as concerns our law, is simply 
a parcel of the general tradition that law making of 
any kind, by legislatures is disfavored and that 
changes of law should come from the courts. There- 
fore, the legislative power is divided so that the ac- 
tivity of one house is neutralized by the inertia of 
the other, 

Development of law by means of new rules or 
changes in old rules through the agency of the 
courts, has already become an anachronism. In sum, 
the objections to this method of effecting changes in 
law are: 

(1) It delays the conrse of litigation if the courts 
must not only seek to discover the applicable rules 
but must also investigate external social conditions 
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to determine the range of just and reasonable appli- 
cation of legal rules. 

(2) It puts a burden on the courts to carry on in- 
vestigation of a kind for which they are not gener- 
ally fitted, especially on questions dealing with cco- 
nomics and the sciences. Even as to questions of 
legal history, the courts are not equipped or trained 
to make specialist researches. 

(83) Since the function of law creation is confused 
with the function of law application, the need of 
specialism as to each, suffers. The creative func- 
tion is often confused with the technical function of 
application, i. e. the problem of policy is confused 
with the problem of logic. The uncertainty of the 
law is thereby increased, since the relative weights 
of policy and logic can not be isolated when a con- 
crete decision is considered as a source of law. 


Certainty of legal rules. The law may be uncer- 
tain for various reasons as follows: 

(1) There may be a lack of definite legal rules to 
govern conduct, or there may be an entire absence 
of legal rules. This feature may be illustrated by 
the problem concerning the use of air spaces by air- 
craft and the questions concerning property rights 
in transmitting radio messages on wave lengths ap- 
propriated by prior users. A few years ago, there 
were no definite legal rules for the problems which 
could be applied mechanically. The development of 
legal rules, however, generates a series of under- 
lying postulates, usually indefinite in proportion to 
their generality; that is to say, as the class of ideas 
involved in a legal rule is enlarged (i. e. decrease of 
logical intension) the range of possible application 
also is increased (i. e. increase of extension) ; or, in 
other words, the increase of the range of the class of 
ideas, decreases the connotation of the rule. Where 
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there is no specific legal rule, theoretically the 
needed application may be derived by a logical proc- 
ess (a) of deduction from the postulates of law or 
(b) by analogical extension from other legal rules. 
In practice, however, these logical processes are not 
controlling, and perhaps not even important. The 
rule actually applied in such a case probably will be 
to a large extent an independent creation. 

Only a painstaking examination of a considerable 
body of case material will disclose the methods ac- 
tually used by the courts. No exhaustive study of 
this logical problem seems to be available for our 
law. There are however various treatments of the 
question by Judges and jurists explaining, in gen- 
eral terms, the elements of the judicial process, but 
discussions of this kind can not take the place of the 
precise information to be derived from a detailed 
examination of case materials. 

(2) The law may be uncertain because of its un- 
organized bulk. Such was the condition of Roman 
law prior to the corpus juris of Justinian who fre- 
quently mentions the ‘‘immensa veteris prudentiae 
volumina’’ out of which his compilation was to be 
constructed. Our own law, also, has become uncer- 
tain because of its bulk, notwithstanding the de- 
velopment of very efficient finding tools in the form 
of digests and encyclopedias. Even the digests of 
our law have become so formidable as to make very 
laborious the task of ascertaining rules of law. 
Without these finding tools, our law would be liter- 
ally chaos. 

(3) As the bulk of the sources increases, contra- 
dictions increase. ‘These contradictions often are 
reconciled, but only by increasing the bulk and com- 
plexity of the law. In the case of contradictory 
statutes, the technical problem is simpler, since the 
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legislative declaration later in point of time, will 
prevail. Contradictory judicial decisions will by a 
general professional tradition be reconciled if pos- 
sible; or, if not possible, ignored, or less commonly, 
overruled. 

(4) Uncertainty also is increased by defective or 
inartificial declaration or statement of legal rules. 
The difficulty at this point, so far as concerns judi- 
cial decisions, has already been noticed—the diffi- 
culty of ascertaining the conceptual limits of the 
rule as measured by the actual application of it. 
This form of uncertainty appears with great fre- 
quency in legislative declarations. That legislation 
will be defectively declared is accepted as a natural 
and almost necessary fact. Only the presence in 
legislatures of lawyers and private unofficial pro- 
fessional assistance in the drafting of bills, have 
prevented this function from falling into complete 
disrepute. Lack of development of a science of leg- 
islation in its two aspects of form (terminology, 
style, logical treatment, ete.) and of substance (his- 
torical research, technical knowledge, policy, etc.) 
will forever prevent this function of law-making 
from attaining its proper level. With all of its 
avoidable and unavoidable deficiencies, as a method 
of developing law, precedent is far superior to exist- 
ing legislation at all points of comparison that touch 
the human factor. 


Effect of the declaratory theory of law on cer- 
tainty. Where the custom of stare decisis breaks, 
as it often does, in favor of a new rule, the declara- 
tory theory may bring about an unfortunate result. 
It will be recalled that the declaratory theory of law 
is that the courts do not make law but only apply 
it, or more accurately, attempt to apply it. What 
the court does is not in itself law, but only evidence 
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of what the law is. This theory makes of law a per- 
petually insoluble and unapproachable mystery. 
When, however, a court breaks through the rule of 
stare decisis and makes an application of law which 
is the induction of a new rule, while, theoretically, 
the law (rule) has not changed, the practical effect 
is precisely the same as if a new rule had been made 
and that is the actual professional view of the mat- 
ter. 

All this would be highly inconsequential if the 
declaratory theory did not carry with it the very 
important consequence that all legal relations cre- 
ated by contract, grant, or in whatever way, whether 
now in litigation or not, based on the credit of the 
old rule would be affected by the new rule. A rule 
of law made by a legislature ordinarily has only 
a prospective operation, and, in some cases (pro- 
vided by constitutions) it can have only a prospec- 
tive operation. Where a new rule of law is estab- 
lished by the courts, this new rule has not only a 
prospective operation but also a retrospective oper- 
ation on all executory legal relations whether then 
in litigation or not. Unfortunately the maxim of 
‘communis error’ does not reach these situations. 
If there were frank recognition of legislative power 
in the courts, new rules of law would have, in gen- 
eral, only prospective operations, leaving the old 
rule to operate on all past situations whether in liti- 
gation or not. There is already some tendency to 
give such an operation to precedent. There would 
seem to be no governmental obstacle to the putting 
into effect of such a rule when it is recalled that the 
declaratory theory and the rule of stare decisis are 
customs created by the courts themselves. There 
might, however, be some considerable practical diffi- 
culty in the operation of such a new custom in that 
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it would often be difficult to determine what the 
old rule was or even what the new rule is, for the 
reason that changes in the law made by court appli- 
cations are made as Holmes has expressed it ‘‘in- 
terstitially.’’ 

All these difficulties simply reinforce the view that 
for attaining and preserving certainty in the law, 
so far as it is desirable, the method of changing law 
by application without anything more, is highly 
wasteful of time and effort, is inimical to certainty 
and security of legal transactions, and is out of 
alignment with the scientific spirit of the time. 


Evils of the uncertainty of legal rules. That a 
legal system can exist where highly important rules 
‘of law are wholly unknown to the subjects of the 
State and even practically unknowable, is thinkable 
and historically verified. As already pointed out, 
the nature of our legal sources has become such that 
the average man lives a life of Natural law. He 
avoids all acts which bring, as a direct effect, harm 
to others. For the rest, he is helpless without pro- 
fessional counsel. Even large affairs and small of 
commerce and industry are administered according 
to certain patterns of business usage without the 
slightest knowledge of what are the governing legal 
rules, and, certainly, with no knowledge of where 
these legal rules can be found in official form. Where 
the layman, acting on traditional habits and accord- 
ing to his own sense of prudence and right, 1s ex- 
cluded from practical access to the sources of law, 
the trained professional lawyer is at least partially 
excluded from certain knowledge in detail of the 
law for the same reason. That reason explicitly 
stated is that there is no single literary monument 
in our law which is a final and irreducible literary 
source of any legal rule whatsoever. There are 


178 LAW AND ITS SOURCES (Cx. ITT 


various approximations to this fimality and ultimate- 
ness (e. g. clearly expressed and logically complete 
constitutional and legislative declarations) but for 
our law, considered as a whole, legal rules in definite 
official literary form either do not exist, or else, 
where there is such an official literary form, the 
whole range of the rule must be gathered from an 
indefinite variety of literary monuments, where the 
form of statement is less important than the unde- 
fined connotations. This may well be illustrated by 
legislative declarations, in general, or by such con- 
stitutional provisions as the Due process clause. In 
strictness, what is said of the absence in our law of 
definite literary monuments of legal rules, applies 
also to code countries, but in code countries with 
modern codes (e. g. Germany) the uncertainty of 
law, is not striking, since the code, at least, is ac- 
cessible to all persons with no inconvenience. What 
the code provisions mean is another maiter, but, 
here, again, there is less practical difficulty than in 
our law, since the search material is more compact 
and less voluminous. 

The evils of uncertainty of legal rules are many, 
and, for the most part, fairly obvious. They may 
be enumerated as follows: 

(1) Business transactions often are hindered un- 
til the parties can ascertain what risks of law are 
involved, and in what way they may be avoided. 
This disadvantage manifests itself chiefly as an 
economic loss in the form of legal expense. 

(2) Litigation is encouraged in doubtful cases. 

(3) Transactions may be entirely impeded be- 
cause of legal uncertainty. 

(4) Where the law is unascertainable or uncer- 
tain, its moral force is weakened. 
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(5) Uncertainty bears most heavily on those un- 
able to bear the expense of litigation. They must 
give way in matters of dispute because of the risk 
of litigation. 

(6) The administration of justice will lack much 
in uniformity where the law is uncertain. 

(7) The appliers of law will be subjected more 
often to extra-legal influences where uncertainty 
exists. 

(8) The appliers of law will more commonly be 
charged with favoritism where uncertainty exists. 

(9) The government, in a condition of uncertainty 
of law becomes one of men instead of a government 
of law. 


Prevention of uncertainty in legal rules. Uncer- 
tainty of legal rules is justified by the statement 
that the permutations of human conduct are infinite 
in variety, and that it exceeds the limits of human 
intelligence to provide definite legal rules for all of 
these manifestations of human conduct. The state- 
ment goes too far. The varieties of human conduct 
having legal consequences are not infinite. Our law 
has had a documented history of seven centuries, if 
we begin with the Year Books. In these seven cen- 
turies, it is not too much to assert, that the princi- 
pal varieties of human conduct have been mani- 
fested. The source material, of course, is prodi- 
gious. To organize this great mass of legal experi- 
ence into a logical whole, where nothing is omitted, 
would be a stupendous labor, but the difficulty of it 
lies not in the concrete mass of material accumulated 
in the course of our legal history but in the lack of 
conceptual tools necessary to codrdinate the his- 
torical material into legal categories. There are al- 
ready various kinds of attempts to deal with this 
material in systematic form, but none of these ef- 
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forts has been able yet to achieve complete logical 
unification of the historical material. Lack of com- 
plete logical unity has not been attainable in en- 
cyclopedic statements, however extensive, of all the 
law, or in digests, however complete, or in institu- 
tional treatises, nor has such unity been achieved in 
treatises of special topics of law. One of the rea- 
sons for this shortcoming is that the point of de- 
parture for these efforts has been the historical ma- 
terial itself which has been allowed to fashion the 
matter of classification. Another reason is the in- 
herent difficulty of separating legal materials which 
normally have more than one aspect. Another diff- 
culty that enters into the problem of stating the law 
is that it is constantly in motion. 

Uncertainty of legal rules is not logically a neces- 
sity and it is a confession of scientific incompetence 
to assert that it is practically a necessity. That 
there is uncertainty on a very large scale, is plain 
enough. What the reasons are for this condition 
also is reasonably clear. That a complete statement 
logically organized of all legal rules in such form 
that a legal consequence may be drawn from the law, 
if not mechanically, at least with the reasonable 
appearance of logical certainty, is at this moment 
not realized in any system of law; that it expresses 
an ideal, and that the juristic skill to attain this 
ideal is wanting—all this may freely be admitted, 
but it by no means follows that the ideal situation 
may not be measurably approached, or that the ef- 
fort is beyond human power. 

The practical and other steps in a direction lead- 
ing to the ideal of a certain body of law are as 
follows : 

(1) Development of a scientific terminology of 
law terms and a plan of classification that will pro- 
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duce logical distribution and unity of all legal ideas 
without gaps and preferably without overlapping. 
It would not, necessarily, be accounted a defect if 
gaps were found if they were recognized as such. 
The problem of overlapping usually is regarded as 
insurmountable in legic classification but there is no 
reliable proof of its necessity. To what extent legal 
rules of the type known as ‘infama species,’ can be 
generalized into higher and ultimate forms is a 
problem that has had little consideration. In this 
respect, our own sources may be contrasted with a 
modern instance such as the German Civil Code 
which is constructed on a basis of generic rules. Our 
case materials, in essence, are applications only, and 
not rules, even of a primary order. An American 
code which should attempt to reproduce in organized 
logical form the body of the law would not be a body 
of legal rules at all but only a classified catalogue 
of instances. 

The labor of constructing a scientific terminology 
and a workable classification is one still of the fu- 
ture. European codes have been possible with a 
minimum of difficulty because they have had a long 
historical background of terminology and arrange- 
ment conceived in terms of logic and not based as 
are our terms and classifications on historical acci- 
dent. Yet, it must not be supposed that Huropean 
codes have achieved the ideal in certainty of law. 
They have somewhat more closely approached it, 
but they still fall short of what is necessary to real- 
ize it. The chief reason is that these codes, espe- 
cially the recent ones (e. g. Germany, Switzerland) 
still leave much to be desired on the logical side both 
as to terminology and classification. 

(2) The next practical step is that of the factual 
statement, distribution, and arrangement of legal 
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rules into a system. The fact that the law is in 
motion is one which has been advanced as a reason 
for refusing to fix it at any point. This recalls the 
now long forgotten debate between Savigny who op- 
posed codification and Thibaut who favored codifica- 
tion. In the country where this controversy was 
carried on, the issue was resolved in favor of codi- 
fication. That the law normally is in a state of flux, 
presents no reason for not attaining such certainty 
of it as may be possible. Statutory law also is con- 
stantly changing either in the form of legislative 
corrections, or, less openly, in the process of appli- 
cation. That such formal declarations of legal rules 
are useful if not definitive, is quite apparent. No 
doubt then can be entertained that it would be highly 
desirable if the body of legal rules actually or po- 
tentially bearing on human conduct were available 
in logical, literary form, even though in gross and 
in detail, these same rules were being subjected to a 
corrosive process which in the course of time would 
substantially modify the whole structure of the law. 

The desirability of attaining a relative fixity of 
legal rules being admitted, the problem then pre- 
sents itself of how modifications in the structure are 
to be effected. There are two possible views: 

(a) That the whole structure be regarded as di- 
rectory only as representing the best possible state- 
ment, on the experience available, of what is desir- 
able, leaving to the appliers of the rules, discretion 
to modify them as the justice of the case may seem 
to require. 

(b) That the structure of formulated legal rules 
be regarded as mandatory, leaving the matter of 
changes to be accomplished by direct legislation. 

(3) The third necessary practical step to attain 
and preserve certainty of legal rules is the creation 
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of a commission of justice which would see to it that 
changes made or desirable would be incorporated 
into a revised statement and presented to the legis- 
lature. Such a liaison would be necessary under 
either of the above two views. Absence of such a 
connecting link, between the application of legal 
rules and direct legislation, is one of the principal 
causes of the unsatisfactory character of our legal 
establishment. This device would make possible the 
continued development of the legal system on an in- 
telligible basis. 


Lack of specialization as a cause of uncertainty 
of legal rules. The law has grown tridimensionally. 
In the first place, the range of legal ideas has ex- 
panded. For illustration, a law of value documents 
(e. g. bills, notes, warehouse receipts) is largely the 
product of a late period of legal development. This 
expansion is manifested by the many new fields of 
special law. In the second place, the older sphere of 
general law, also, has expanded under similar in- 
fluences. The existing institution of contract law 
has grown 1o giant proportions in comparison with 
the body of contract law two or three centuries ago. 
Some legal institutions have disappeared or have 
atrophied, but, considering the law as a whole, it 
has expanded enormously within a range of a few 
centuries. In the third place, as the general and the 
special law have expanded, the underlying postu- 
lates and generic rules have deepened. This tridi- 
mensional growth of the legal structure is repre- 
sented by its literary monuments which have become 
so extensive in bulk and items that no law library 
contains them all. 

While the law itself has increased in bulk and de- 
tail, in all directions, the general scheme of court 
organization has not been adjusted to meet the in- 
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creased intellectual burden thrown on judges in mas- 
tering the material, largely the creation of judges 
themselves. The point is reinforced when it is re- 
called that the legal rules embodied in judicial opin- 
ions present far greater mechanical difficulty of ap- 
proach than legal rules formulated in direct legis- 
lation. Hach case represents a detailed application 
of a legal rule, and may, and often does, represent a 
more detailed form of a more general rule. The 
intellectual labor of gathering the applicable rule 
for a new situation (and the typical controversy will 
always be a new one in one or more features) in- 
volves a large expenditure of time and effort. In 
the general scheme of court organization, putting 
aside special administrative tribunals (e. g. work- 
men’s compensation boards) and certain few spe- 
cialized courts (e. g. probate courts, Juvenile courts 
small claims courts) any legal controversy touching 
any part of the entire enormous bulk of the legal 
system, may be presented to a court for adjudica- 
tion and an appeal will go to another court having 
a similarly extensive jurisdiction, and may also go 
on ultimate appeal to a supreme court with jurisdic- 
tion of all legal questions that can arise. The point 
need not here be castigated, and it is enough to say 
that where the intellectual work of applying legal 
rules is not specialized, the risk of error is increased 
and the uncertainty of law is favored. A companion 
result has been that the courts, in all the principal 
centers of litigation, have become submerged by an 
undigested and indigestible mass of litigation. The 
idea of specializing the courts is not a new one, but 
for reasons not easy to understand, it does not meet 
professional approval. This situation along with 
many others, and not least of all, an intolerable sys- 


§ 40| UNCERTAINTY tN LEGAL RULES 185 


tem of procedure, contributes to make the law one 
of the most dismal of the professional arts. 


Other official sources of law. We have considered 
at some length, the claims of custom, legislation, and 
precedent as legal (authoritarian) sources. Custom 
has been excluded as not either a legal or an official 
source but as only a causal source. Our system of 
law recognizes no official or legal sources other than 
legislation (direct law making) and precedent (in- 
direct law making). We have seen that at Rome the 
legislative sources were various; they might consist 
of laws enacted by the proletarian assembly (ple- 
bescita), the laws enacted in the patrician assembly 
(senatus-consulta), executive laws (constitutiones 
principum), and laws declared by judicial magis- 
trates (edicta pretornm). Case law at Rome was of 
little importance, due perhaps to the orality of ju- 
dicial procedure. Customary law ceased to be of 
importance before the time of Cicero, except in cer- 
tain special tribunals which retained an ancient ju- 
risdiction. But, at Rome, there was recognized one 
source of law peculiar to that system—the legal 
opinions of lawyers (responsa prudentum), From 
the earliest times these opinions were an unofficial 
source of law used by the magistrates, and, especial- 
ly, when the magistrate himself was not a lawyer 
(jurisconsult). Before the time of Augustus, these 
opinions were of equal rank prima facie. Augustus 
authorized several distinguished lawyers to give 
opinions in his own name. From that moment, the 
opinions (responsa) of patented jurisconsults be- 
came an official source of law. Later, Hadrian gave 
additional legal force to the opinions of authorized 
jurisconsults by expressly ordering that those opin- 
ions should have the force of law and the magis- 
trates were required to observe them in the decision 
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of cases. Still later, (in the 400s) under the so- 
called Valentinian law of citations, it was provided 
that all of the writings of Papinian, Paulus, Gaius, 
Ulpian, and Modestinus should have legal authority. 
Where there was disagreement, a majority of opin- 
ion controlled; where there was equal division of 
opinion, that of Papinian controlled. 

As has already been noted, some of the olde books 
on the common law are rated as authority, but, in 
modern times, in our law, no opinion of any jurist 
or any commentary, however notable, has any legal 
authority. In European countries, judicial opinions 
are not recognized as legal sources, and in the 
courts, the works of distinguished jurists are often 
rated higher by the courts and the bar than the deci- 
sions of judges. This undervaluation of precedent, 
and, on the other hand, exaltation of commentary, 
seems always highly unnatural to those trained in 
the English common law, but the contrast is a sound 
one. A judge can not be a specialist in the whole 
wide domain of law. His principal task is to make 
applications of law; research into the state of the 
law and inquiry into policy are subsidiary to the 
main task of decision. Following the long tradition 
which goes back to the earliest period of Roman law, 
the judges of the Roman systems have always given 

_due weight to the opinions of learned specialists who 

have the time and ability to pursue detailed re- 
searches into questions of legal history and legal 
policy. The practice is one that accords with the 
need of division of labor and the reasonable expecta- 
tion of efficient results of specialized work. 

In both systems, there is, at present, a tendency 
to approach middle ground. In America, juristic 
opinion is now received with higher esteem than in 
any previous time. Commentary, even of the anony- 
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mous kind that is found in encyclopedias, is relied 
upon very extensively, comments published in law 
reviews even by students of law, are occasionally 
employed, and the opinions of recognized experts 
are more often than heretofore, decisive. This tend- 
ency to rely on specialized labors is perhaps still 
more attributable to the mechanical convenience of 
resorting to summations of legal doctrine, wherever 
found, than to any conscious deference to expert 
opinion, but the movement already begun may be 
expected to continue in favor of expert opinion in 
the proportion that this source of law attains a bet 
ter position among experts themselves. Out of the 
great bulk of treatises on specialized subjects in our 
law, only a few have attained first rank. 

In European countries, the tendency to elevate 
the practical position. of precedent, is probably due 
to, at least it ig coincident with, the revolt against 
jural conceptualism begun by von Jhering and con- 
tinued by the movement for Judicial Freedom (libre 
recherche, freie Rechtsfindung). It was felt that the 
courts were confined too much by abstract ideas and 
categories, and, looking across the channel, it was 
seen that the English courts were in no way fettered 
by mere conceptions and could be free to develop the 
law as need and justice required. It was not clearly 
understood in the beginning of the Huropean move- 
ment for judicial freedom, that the English courts 
also are fettered, if not, by given conceptions and 
categories, at least by their prior decisions, and that 
judicial emancipation might be a greater evil than 
judicial constraint, especially in a code country. The 
conditions surrounding the courts in the two coun- 
tries are not comparable, and the Huropean tend- 
ency must justify itself on the situation of its own 
law and the question of the desirability of having a 
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body of law that is certain. If relative uncertainty 
is desirable then it may be attained by the method 
of judicial freedom. Such a solution will reduce the 
code to a manual of directions binding only so far as 
the courts see fit to be bound. Without the balance 
wheel of stare decisis, which is only a flexible sub- 
stitute for certainty of law, judicial emancipation 
may easily degenerate in a law of sentimentalism. 
The real question, it may be emphasized, is that of 
the desirability of certainty in the law, where, algo, 
there is need of development of the law. The desir- 
ability of certainty, if attainable, hardly will be de- 
nied, so that the problem, in the end, reduces to a 
question of method of controlling development. 


Unofficial sources of law. The official sources of 
our law are legislation and precedent. The un- 
official sources are numerous. The unofficial sources 
operate through the two stated official sources. Leg- 
islation on a large scale is copied with occasional 
modification in America from the legislation of other 
states. The courts also adopt rules and policies 
from the judicial decisions of the courts of other 
States. The principal unofficial sources are the same 
kind of sources as the official sources—legislation 
and precedent. If professional opinion in our law 
were an official or legal source, no doubt professional 
opinion would often be based on other unofficial pro- 
fessional opinion. An official agency of law declara- 
tion will, by preference, look to the work of a similar 
agency. Thus, a legislature, when considering the 
desirability of new legislation, will not look to the 
decisions of another state as a basis of new legis- 
lation but rather to a concrete instance of legislation, 
and, secondarily, to the decisions interpreting the 
legislation. Likewise, a court when considering the 
need of a new rule or the modification of an old one 
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looks to the judicial opinions of the courts of other 
states and not to its direct legislation. 

The unofficial sources of law may conveniently be 
grouped into two classes: 

(1) Legal sources, i. e. sources which are author- 
itarian in the state or country where they are used. 
Thus, Judicial decisious in Indiana would be official 
in Indiana and unofficial in Illinois. If an Indiana 
judicial doctrine were adopted by the Illinois courts, 
the primary source of the doctrine would be an un- 
official, legal source. After adoption, the doctrine 
would have become an official, legal source of the 
law in Illinois. In a word, the unofficial, legal source 
of the doctrine, adopted in Jllinois, would be the 
judiciary law of Indiana, while the official, legal 
source would be the law of Illinois. The ultimate 
source of legal rules adopted into a given system of 
law might, and often can, be traced back for many 
centuries. Some of the rules of our law are trace- 
able to the medieval Canon law and others are 
traceable to the jurists whose opinions enter into 
the Digest of Justinian. Many rules are difficult to 
trace historically and the origin of many others is 
obscure or unknown. 

(2) Non-legal sources, i. e. those which in their 
original formulation of rules are neither official nor 
legal sources. The principal type of non-legal 
sources is found in the writings of commentators 
and specialists. The value of these sources varies, 
and obviously depends on the reputation and ability 
of the writer. Blackstone’s and Kent’s comment- 
aries are examples of that type, and Dean Wig- 
more’s treatise on Evidence is an outstanding ex- 
ample of the other. The present tendency, in our 
law, is to give more credit to distinguished special- 
ists in the application of law than to legal sources 
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which are unofficial. In time, perhaps, such writings 
will have even more persuasion than the official 
sources themselves. This has long been the situ- 
ation in the Civil law so far as concerns precedent. 

Summary of the sources of law. The principal 
distinction in the sources of law is that of the official 
and unofficial sources. The official sources are the 
constitutional or legislatively created agencies of 
law making such as the legislature and the courts. 
The term also is applicable to the law making itself, 
i. e. the conerete product of these agencies. 

The unofficial sources of law are all other agencies 
which formulate rules, doctrines, postulates, and 
policies, including also those formulations, which are 
later received by an official agency of the State for 
the purpose of rule construction. 

The unofficial sources of law are divided into two 
classes: (a) legal; (b) non-legal. 

A legal source is one which has authority by vir- 
tue of law where the source is found. This author- 
ity may be (aa) within the State of discourse or 
(bb) beyond the State of discourse. Thus, custom- 
ary law, in the Civil law, is regarded as a legal 
source in the State of discourse. A judicial decision 
of Massachusetts, later adopted in Illinois, is a legal 
source beyond the State of discourse (Illinois). 
After adoption, the rule is an offictal source in the 
State of discourse (Illinois). 

A non-legal souree is one which lacks authority 
where the source is found, Thus, a judicial decision 
in France would be a non-legal source in France, but 
the same decision might be adopted in England 
where, after adoption, it would become an official 
source. A magistral treatise in France would rank 
equally, if not even higher, with a decision of the 
Court of Cassation. 
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While these formal distinctions are made (often 
with a different terminology than here) and while 
they are convenient, yet it needs to be observed that 
they are in no way decisive in predicting legal phe- 
nomena either in our law or elsewhere. The basic 
element in the determination of future legal phe- 
nomena, especially in the courts, is persuasion. Per- 
suasion is not wholly controlled by rule, nor can it 
be. The rule of stare decisis in our law is simply a 
usus fori. A court may disregard it; it may choose 
to be controlled by a non-legal source in preference 
to its own previous holdings. As a general princi- 
ple, the courts will give weight to the sources in the 
following order: (i) official sources; (ii) legal non- 
official sources; (iii) non-legal sources. 


$41. Interpretation. Interpretation is the mean- 
ing of a fact. As applied in the law, interpretation 
is ascertainment always of a complex fact such as 
the meaning of a custom, of a judicial decision, of a 
statute, of a regulation, of a contract, or of a will. 
he method by which an Interpretation is reached 
is Construction, Construction therefore is the 
means and Interpretation is the end. These defini- 
tions are not settled in usage. Thus it may be found 
that what here is called ‘interpretation’ is also called 
‘construction’ and vice versa. 

While all the sources of law and all jural acts re- 
quire interpretation, the term has a stricter appli- 
cation to the literary sources and to jural acts which 
are evidenced by writings (e. g. contracts, wills). 
In the strictest and most usual meaning, interpreta- 
tion is limited to legislative declarations. Since we 
are only concerned here with law and its sources, 
we shall confine our discussion to the construction 
and interpretation of legislative declarations. 
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Authentication. Before a legislative declaration 
can be interpreted, it is necessary first to find the 
authoritative literary text. The text must be estab- 
lished as a whole and in every detail including the 
words, the order of expression, and the punctuation. 
No rules can be laid down to govern these matters 
beyond those developed by the art of historical criti- 
cism, At the present day, the problem of authentica- 
tion does not frequently arise because of better 
printing methods, and when it does arise, there is 
usually no great difficulty in the solution. But for 
the old legal texts written before the age of printed 
books, the problem of authentication is highly diffi- 
cult and its solution calls for historical skill and 
learning of the first order. The nature of the prob- 
lem may be better understood by inspecting, for ex- 
ample, Woodbine’s researches in America on Brac- 
ton’s ‘‘De Legibus,’’? or the labors, still vigorously 
prosecuted, in Europe, dealing with interpolations 
of Justinian’s Digest. In both these cases, the orig- 
inal texts are lost. 


Sources of interpretation. The source of inter- 
pretation may be official or non-official. Official in- 
terpretation is of various kinds; it may be by the 
very agency which made the legislative declaration 
(i. e. the legislature) either in the same legislative 
text (e. g. by definitions, rules of construction) or 
in a later declaration (e. g. explanatory statute); or 
official interpretation may be by another agency of 
the State than the legislature (i. e. the courts). To 
lay persons, it might appear that the very agency 
which made a law needing interpretation would be 
the very one to be consulted as to the meaning. That, 
however, is not the practice in any country, and, for 
various reasons, it would not be either a workable 
or a desirable practice. In our government, there is 
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an additional reason for not asking the legislature 
to interpret its own legislation. That reason is 
based on the theory of the separation of powers. 

Unofficial interpretation also is of various kinds 
but chiefly there are three varieties: (a) pro- 
fessional opinion; (b) administrative opinion; 
(c) administrative custom. 

Lawyers, when preparing for clients the docu- 
mentary evidence of jural acts such as contracts, 
grants, assignments, releases, wills, declarations of 
trust, often need to interpret legislation in advance 
of existing official interpretation. Where profes- 
sional opinion differs, resort must be made to the 
courts for official interpretation, but the work of 
lawyers is the groundwork of the official interpreta- 
tion. which follows. 

Officers of the government also must interpret leg- 
islatiou in the performance of their duties and in 
the exercise of their powers. This need is one which 
reaches all the officers of government—even the 
courts, the chief executive, and the legislature. Not 
everything acted upon by judges is adversarial; nor 
is everything done by the legislature rule making. 
Sometimes even a court may need professional opin- 
ion to guide it in a specific administrative task. 
Sometimes even a legislature may need professional 
opinion to guide it upon the validity of its acts. The 
need of professional opinion for the realization of 
government, is most clearly seen in the inferior de- 
partments of government. Thus, municipalities have 
official attorneys, counties have a couuty attorney, 
and even the State itself has an extensive law de- 
partment for the higher executive departments of 
government. So great is the need of professional 
opinion in all the activities of the government, that 
inferior officers such as Sheriffs, and Treasurers 
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often employ private attorneys to advise them on 
their official duties and powers, and, not infrequent- 
ly, even the higher officers of government rely on 
private professional opinion to guide them. 

So far as such professional opinion is concerned 
with the interpretation of law it is of two kinds: 
(a) private, i. e. the professional opinion of private 
lawyers; and (b) public, i. e. the professional opin- 
ion of public lawyers, themselves law officers of the 
goverument. Private professional opinion is re- 
flected in the conduct of the officers of government, 
but public professional opinion is also in itself a, 
source (though an unofficial one) of law. The reason 
for this difference is that the opinions of public law- 
yers become a literary source of law, because, for 
the State government, they are commonly printed 
and are available to courts and lawyers. 

Administrative custom which often has its back- 
ground in professional opinion is an important 
source of legislative interpretation. A practice long 
followed by the government as a factual interpreta- 
tion of statutes and even of constitutions, if reason- 
able, has all the practical force of official interpreta- 
tion. The official recognition of such factual inter- 
pretation is based not primarily on any intrinsic 
deference to custom because it is custom, nor on any 
deference to codrdinate departments of government, 
although these features’may enter into the result, 
but rather on the need of certainty in the law. A 
factual interpretation long followed, even though 
technically contrary to the meaning of what is inter- 
preted, furnishes a basis of certainty, and, as to past 
transactions, it would be more disturbing to legal 
security to establish the technically correct inter- 
pretation than to adhere to the one technically in- 
correct but accepted. 
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Jt will be seen that this situation presents the 
same problem as that which arises in the overruling 
of precedent. The evils of a new rule operating on 
past facts may outweigh the advantages of a change 
of rules. 


Kinds of wmterpretation. Interpretation may be 
grammatical, logical, or historical. Grammatical 
interpretation is always necessary. Logical inter- 
pretation conceivably may be unnecessary. As 
greater skill and scientific knowledge are attained 
in the drafting of statutes, the need of logical inter- 
pretation will decline in direct proportion. His- 
torical interpretation is the least necessary, in gen- 
eral, but sometimes it is of more importance than 
logical interpretation. 


Grammatical interpretation. After the authentic 
text of a statute is determined, it is necessary to give 
meaning to each of the terms used in it in detail. 
In practice, grammatical interpretation is confused 
with logical interpretation. Where there is no need 
of logical interpretation, there is ordinarily no con- 
scious need of grammatical interpretation, but yet 
the two things are distinct. Grammatical interpreta- 
tion gives meaning to individual terms; logical inter- 
pretation gives meaning to terms in combination 
with other terms. Grammatical interpretation is 
based on the customary meaning of terms either in 
the language of the layman or of the lawyer. Usu- 
ally, the terms themselves indicate whether they are 
lay or professional terms. If a statutory declara- 
tion is clear and complete in its verbal connotation, 
there is no occasion for logical interpretation. Apart 
from constitutional lack of power to legislate as the 
legislature has done (e. g. questions of Due process, 
Equal protection, Class legislation, etc.) the court 
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will carry out the meaning arrived at by gram- 
matical constiuction. Whether the legislation is 
reasonable or ‘not, whether it will be practically 
workable, whether it will attain the object sought, 
whether it should not have included other persons 
or other acts, whether it will work greater evil than 
good—all these are questions for the legislature it- 
self, and the couris will not interfere. It must, 
however, be observed that the courts under the cloak 
of constitutional interference sometimes have inter- 
fered upon these questions and the line of separa- 
tion between constitutional power of supervising leg- 
islation and legislative competence is often very ob- 
scure, ; 

In the early decades of our American federal gov- 
ernment, there were two views of how the federal 
Constitution should be interpreted. One view was 
that the federal government had only the powers ex- 
pressly conferred and that such powers were to be 
strictly construed. The opposing view was that of 
implied powers and liberal construction. It may be 
noticed here that the Constitution itself did not pro- 
vide a solution for this problem. The failure to do 
so was itself an illustration of defective legislation 
if the view of implied powers is the correct one. For 
example: the Constitution authorizes Congress 1o 
coin money; does this authorize the issue of paper 
money? The liberal constructionists prevailed, as 
a result of which, the powers of the federal govern- 
ment were enormously increased. 

While the older problem has long since been set- 
tled, a new problem has taken its place. The new 
problem is that of the extent of legislative compe- 
tence in working out new economic experiments. 
This problem, also, has developed two schools of 
constructionists—one liberal and the other conserv- 
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ative. The liberal camp favors the use of legislative 
powers except where there are clear constitutional 
obstacles; the conservative group favors keeping 
legislation within the old landmarks of legal tradi- 
tion and economic policy. The problem is still an 
unsettled one and the situation as a whole presents 
all the advantages realizable from an experimental 
method of solving legal questions and all the counter- 
vailing disadvantages of uncertainty of law. It is 
a reflex of political conditions in the background of 
which may be seen a respousible agency of govern- 
ment (the courts) acting as a check on the anon- 
ymous and thoughtless force of legislation. Tech- 
nically, the question involves another aspect of 
method in effecting changes in the law. So far as 
the Due process clause is employed to test the valid- 
ity of legislation, its effect is to vest practically a 
power of veto in the courts. 


Logical interpretation. Logical interpretation is 
necessary when a statutory declaration is imperfect 
_in its sententia or meaning after the meaning of all 
its individual terms has been ascertained. There 
are two kinds of such imperfections: (a) patent im- 
perfections and (b) latent imperfections. 

A patent imperfection may arise from omission 
of a word or words, or from an incorrect insertion 
of a word or words. For example, the word ‘not’ 
may be improperly omitted or inserted, where the 
imperfection is entirely obvious, without going be- 
yond the sentence where the imperfection appears, 
or, at the most, beyond the title of the act. 

Latent imperfections are not obvious until the 
whole act is considered. Latent imperfections are 
of three kinds: (a) contradiction; (b) ambiguity; 
(c) incompleteness. ; = 
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Where there are contradictory declarations, one 
declaration cancels the other. If the sententia can 
not be reliably ascertained from other non-contra- 
dictory declarations, a court will not choose the 
meaning which it prefers. 

_Ambiguity is another form of contradiction. A 
declaration may mean two things in the same refer- 
ence, and, here, again, a court will not choose but 
will seek to ascertain which meaning harmonizes 
logically with the whole legislative declaration. 
Sometimes each choice may harmonize with the 
whole but in a differing degree. Both may harmo- 
nize perfectly with the general purpose but they may 
harmonize in detail in differing degree. In such 
case, the choice which will present the greater de- 
gree of logical unity with the act, as a whole, and 
in detail, will be preferred. 

There are various kinds of contradiction and also 
of ambiguity. There are more species of ambiguity 
than of contradiction. So also there are more spe- 
cies of incompleteness than of ambiguity. If the in- 
completeness of a statute is absolute, a court has no 
room to act. If, for example, a statute defines a new 
crime and then fails to complete it by a power- 
disposition or penalty, it does not lie in the com- 
petence of a court to supply what is omitted. If, 
however, a statute is relatively Imcomplete, a court 
will seek to overcome it, if it can be done reliably 
after consideration of the logical meaning of the 
whole act. For example, if a statute deals with 
series a, b, c, d, e, f, and treats the first three in one 
way and the last three in another way, and if, in a 
later treatment of them, omits a detailed statement 
concerning one, the meaning may be supplied by the 
logical process of subsumption. But if each element 
of the series is treated independently, then a court 
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is not competent to supply the meaning to be applied 
if one or more of these elements is omitted from 
consideration. 

In the contingency last supposed, the courts will 
act on a principle entirely foreign to the art of con- 
struction. That is to say, if it seems to the court 
that the legislature would not have acted for any of 
the items treated, if it had adverted to the lack of 
treatment of the other elements, then the whole leg- 
islative declaration will fall. This principle is fre- 
quently employed where a part of a statute is held 
unconstitutional. As to such legislation, legislatures 
frequently attempt to anticipate the result by ex- 
press declarations (usually) that if a particular 
part or parts are found unconstitutional, that the 
remainder of the act shall stand unimpaired. 


Spurious mterpretation. Legitimate interpreta- 
tion of statutes is confined to the curing of logical 
imperfections by the process of subsumption. Spuri- 
ous interpretation is the result reached in the con- 
struction of a statute when what is clearly expressed 
is given either a more extensive or a more restric- 
tive meaning. Ags Austin has shown, this is not 
really interpretation but legislative amendment by 
the courts. It also is a logical process. It proceeds 
from an assumed ‘ratio legis’ in contradiction of the 
‘lex ipsa.’ It is, in a word, a reversal of the method 
of legitimate interpretation. Legitimate interpreta- 
tion proceeds from the specific to the general for the 
purpose of discovering the solution of specific im- 
perfections. Spurious interpretation proceeds from 
the general to the specific for the purpose of equal- 
izing specific differences. Spurious interpretation 
may have the effect of incorporating new elements 
into a statute; of minimizing or even withdrawing 
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given elements; or of rearranging given elements in 
a new order and with new values. 

The difference between legitimate and spurious 
interpretation is easily stated in abstract form, but, 
in application, the line often is very obscure. This 
is due to the fact that words rarely have a precise 
meaning. Giving words of indefinite meaning an 
extensive or restrictive application is hardly avoid- 
able and this process alone may very essentially 
affect the operation of a statute in one direction or 
another. The natural difficulty of words is height- 
ened by the inartificial manner in which statutes 
commonly are drafted. The difference, however, 
becomes unmistakable when under the guise of in- 
terpretation a clear meaning is extended or re- 
stricted, when new elements are added, or when 
given elements are withdrawn. 

This question also again presents the problem of 
method in effecting changes in the law. The exten- 
sive powers of courts over legislation have the prac- 
tical effect of reducing legislation to an inferior 
rank as a source of law. In many instances, legis- 
lation by the legislature is only a preliminary to 
legislation by the courts. The courts take the raw 
material produced by the legislature and fashion it 
into a finished product. 


Historical interpretation. . Sometimes historical 
interpretation is used as an aid of grammatical and 
of logical interpretation. Historical interpretation 
generally may serve to give a reliable picture of the 
causes and circumstances surrounding new legisla- 
tion, but, standing alone, it can not control the litera 
legis, Legislation may arise from an existing need, 
but it may also attempt to anticipate a future need. 
Thus, the Interstate Commerce clause of the federal 
Constitution was adopted before the day of rail- 
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roads, telegraphs, air craft, or radio communication. 
These inventions could only have been contemplated 
imaginatively. They did not enter into the idea of 
commerce when the Constitution was adopted, but 
they have been so included not by historical con- 
struction, clearly, but by an extensive construction 
of the term ‘commerce.’ This extensive construc- 
tion has reached even the degree of spurious inter- 
pretation in the range of what is now included as 
‘commerce.’ 


Intention of the legislature. It is very usual to 
speak of the intention of parties to a contract, of the 
intention of a testator, the intention of one who com- 
mits a tort or a crime, and also the intention of the 
legislature. The term ‘intention’ in its subjective 
meaning is irrelevant in each one of these instances. 
In each case, it stands as an awkward verbal symbol 
for what is done. The relevant question is not What 
did the legislature intend? but What did the legis- 
lature say (do)? Sometimes the debates in legis- 
latures are referred to for the historical meaning of 
a statute but such material is not, and can not be, 
used to disclose what the legislature intended. Leg- 
_islation is a group activity and it is impossible to 
conceive a group mind or group cerebration. It is 
impossible, also, to trace in the legislative result, in 
any reliable way, the individual state of mind of the 
various legislators at any given moment. Legisla-' 
tion is an objective phenomenon in which all sub- : 
jective antecedents are irrevocably lost. Use of the! 
expression ‘intention of the legislature’ is mislead-! 
ing and entirely unnecessary. No court ever seeks 
actually to find it; indeed, it is, as already shown, 
quite impossible to know it, since it never existed. 

Sometimes a specific act of legislation is traceable 
to a single individual who has publicly stated at a 
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committee hearing what the act was sought to ac- 
ecomplish gnd in what manner. What the individual 
‘intended’ and even what he has publicly declared 
are irrelevant. He would not be competent to tes- 
tify concerning his intention, and it has happened 
that an interpretation reached was at variance with 
public declarations of the purpose of the draftsman. 


Rules of construction. Not only do the courts 
supervise legislation either by means of legitimate 
or spurious interpretation but they have also estab- 
lished general rules for their own guidance in con- 
struing statutes. Some of these rules are the fol- 
lowing : 

If a statute has two possible meanings, one of 
which will produce a reasonable, and the other, an 
unreasonable, result, the construction which leads to 
a reasonable result will be preferred. It is easy to 
see that this rule is also one which favors spurious 
interpretation. Remedial statutes are liberally con- 
strued in the light of the antecedent situation. Penal 
statutes and statutes in derogation of the Common 
law are strictly construed. If, after exhausting the 
means of construction, an intelligible meaning can 
not be ascertained, the act will be pronounced void 
for uncertainty. This last rule also is one which 
apples to private jural acts evidenced by writings. 


§ 42. Law and Other Sciences. Law considered 
as a social science is a part of a larger grouping 
called Sociology. The principal sciences (broad 
sense) to which the law is related are Hthic, Eco- 
nomics, Psychology, Politics, Epistemology, Es- 
thetic, and Logie. 

Ethic. Ethic ig a larger grouping which includes 
Morals and Law. It is the province of Ethic to put 
a valuation on all human conduct. In all ages, 
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ethical valuations have influenced the application of 

law. In the beginning, Law and Morals were con- 

fused, and before their differentiation, ethical valn- 

ation as distinct from moral judgment was hardly 

possible. The essence of Wthic, as distinguished 

from morals, is that it operates with reasoned judg- 

ment free from emotional bias. In its highest 

phases, it becomes one of the branches of Philosophy. 

Roman law once was strongly influenced by Stoic 

philosophy. Our own law bears much evidence of 

the influence of utilitarianism. So far as law is a 

conscious and voluntary process, it must relate it- 

self to some system of ethical judgment and must 

justify itself as a part of a unity which embraces 

all reality. This need leads the way through ethic 

to philosophy and metaphysics. In this connection, 

we may recall the enormous literary output dealing 

with Natural Law of which a good sample in our 

language is found in Lorimer’s ‘‘Institutes of Law.’’ 

On the European continent, especially, Natural Law 

treatises flourished to a remarkable degree. Philos- 

ophy of law was identified with Natural Law, and it 

was the central idea of this philosophy that the law 

could be rationalized on an ethical basis. The 

Natural Law movement gave way to the historical 

movement, and more especially, to the juristic the- 

ories of the Historical School of Jurisprudence. The } 
view that there is an ethical measure of just law still . 
persists, and among the leading exponents of this ° 
view are Del Vecchio in Italy and Stammler in Ger- : 
many. 


Economics. As Berolzheimer has put it, Law is a 
form and Hconomics is its content. Legal rules deal 
to a large extent with matters having pecuniary 
significance, and, generally also, economic value. 
Sound law should be sound economics. Where legal 
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rules and economic truth differ, the administration 
of justice is likely to suffer. The importance of 
economics for the law is obvious, but yet, it must be 
noted that it is almost entirely neglected in nearly 
all fields where it is of importance. That economics 
can. be neglected as an auxiliary science is also ob- 
vious. This neglect persists without impressing 
itself on the law maker chiefly for two reasons: 
(a) so far as legal rules are in contradiction of 
economic truth, economic life adjusts itself accord- 
ingly; (b) so far as such adjustments are not, or 
can not be, made they are represented by single in- 
stances, numerous in the aggregate, but never suffi- 
ciently important to affect social life in a conspicuous 
manner. There are various special fields of law and 
spheres of law control where economic truth is of 
first rate importance. Among these is the whole field 
of taxation (and, perhaps, especially, tariff legisla- 
tion); public utility regulation; regulation of the 
conditions of employment; regulation of trusts; con- 
trol of price and resale devices; usury laws; ete. 
Some of the greatest problems of constitutional law 
are, at foundation, problems primarily of economic 
policy rather than problems of technical law. 


Psychology. Psychology has various important 
points of connection with the law. The efficacy of 
law itself depends on psychological facts. Legal 
rules affect human conduct through knowledge of 
them. The whole process of presenting facts to 
courts for an application is based on mental opera- 
tions. The method of reaching conclusions is sub- 
jective. The law of evidence is a legally formulated 
special type of psychology. The art of the advocate 
is algo an applied psychology having the purpose of 
persuading the triers of fact. It also plays an im- 
portant part in persuasion in pure matters of law. 
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It is a somewhat curious fact that no effort has been 
made until recently, either by psychologists or others 
to demonstrate the scientific validity of the many 
psychological propositions that are applied in the 
administration of justice. It is not at all unlikely 
that many of the working ideas of the law based on 
supposed psychological truth are in fact erroncous. 
For the purpose of determining criminal respon- 
sibility, expert psychologists are often employed as 
witnesses, but the present system under which expert 
testimony in any of the outside sciences is employed, 
is on a highly unsatisfactory basis. Certainly there 
is much room for improvement. It may here also be 
observed that the law is distrustful of science and 
that even the most distinguished scientific expert or 
master would be treated as an ordinary witness when 
giving testimony concerning scientific facts. He 
would be required to make an oath that he will speak 
the truth, 


Politics. Political science furnishes the facts con- 
cerning the structure of government. Law and polit- 
ical science are so closely connected that here the in- 
fluence of science has been more conspicuous than 
at any other point of contact, but here, as at other 
points of contact, legal practice has always dom- 
inated political science and has often furnished prac- 
tical illustrations of the social misfortunes that are 
produced by unscientific governmental structures. 
One of the chief reasons of the impotence of scientific 
truth in the realm of government is that govern- 
mental structures are not essentially creations to be 
modified at will in accordance with scientific facts. 
They are rather living social forms in which arc in- 
corporated all the forces of society, including the 
impulses that follow from the apprehension of what 
is true or desirable in conflict with what is desired 
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for its own sake. It is for that same reason that 
scientific changes in the law make their way with 
difficulty since truth and fact are always at grips 
with ignorance, selfishness, inertia, and even degen- 
eracy. Scientific fact is, therefore, simply one of a 
great number of forces which determine the struc- 
tures of government and of law. The process, taken 
as a whole, is not a rational one but rather a voli- 
tional one. 


Epistemology. This science deals with the valid- 
ity of knowledge. It is never consciously employed 
in the administration of law and, therefore, the point 
of contact is hardly obvious, but it is a metanomic 
substrate of all legal operations the investigation of 
which belongs properly to the jurist or the legal 
philosopher. 


Esthetic. Esthetic has a somewhat more obvious 
connection with law than epistemology, but the rela- 
tion to practical law is slight. This is especially true 
of legal rules which, until the most recent times, have 
refused to accord any legal value to form or beauty 
apart from commercial value. But like epistemol- 
ogy, esthetic has a metajural connection with law 
as an auxiliary of logic. The law practically is 
simply phenomenon and does not ordinarily concern 
itself officially with theories, definitions, or catego- 
ries. Juristic science, however, in one of its aims of 
coordinating all legal phenomena into a unified 
whole, often must choose between competing theories, 
and, at this point, juristic esthetic is of great impor- 
tance in furnishing the criteria of choice. Its prin- 
cipal canons are simplicity, completeness, and co- 
herence. These criteria are no different than those 
for determining scientific truth elsewhere, whether 
in mathematics, mechanics, physics, or chemistry. 
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Logic. Logic has a connection with law, for some 
purposes, of major importance. In the creation of 
law by legislatures, logic of purpose is almost neg- 
ligible. Legislative creation of law is volitional. 
Rational purpose is submerged in the conflicts of 
desire, Judicial creation and modification of legal 
rules, however, exhibits clearly the influence of logic. 
New rules are made or old rules are modified, con- 
sciously, under the influence of the legal structure 
as it now is, and modifications are made with a view 
of preserving its logical unity by the processes of 
subsumption or analogy, so far as that logical unity 
can be apprehended. 

In its highest form, logic manifests itself in the 
application of law, so far as it does not involve the 
creation or modification of old rules. Whether, in 
fact, there are any actual rules of law is another 
question, but that there is a body of hypothetical 
‘rules, admits of no doubt. The process of applying 
law concretely in such a case is a deductive process. 
Without this logical process of reasoning, the work 
of the lawyer and the judge, would be thrown into a 
realm of chaos. The effort of the lawyer is to make 
safe predictions of future legal phenomena. The 
basis of these predictions is what may be discovered 
by logical operations on legal materials. Where the 
rule to be applied is not already clearly formulated, 
either generically or specifically, for a given case, 
resort is made to the logical processes of induction 
from other legal phenomena or to analogy. Fre. 
quently induction is aided by analogy. The deduc- 
tive process, on the other hand, is much more simple. 
The logical method, therefore, is a traditional 
method for the application of law and any other 
possible method is foreign to the technic of legal 
prediction. For example, suppose a trial court in a 
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criminal case should give an instruction to a jury 
directing the jury to find the defendant guilty if they 
are convinced by a ‘‘clear preponderance of the evi- 
dence’’ (instead of saying ‘‘beyond a reasonable 
doubt’’). On motion for new trial or on writ of 
error, the State’s attorney would not make an experi- 
ment upon various groups to ascertain if they under- 
stood the difference between the instruction as given 
and as it should have been given. As a matter of 
fact, the average juryman does not discriminate be- 
tween ‘preponderance of the evidence’ and ‘beyond 
a reasonable doubt.’ The fact suggests that the 
ritualistic examination of instructions to juries in 
appellate courts is based on the illusion that im their 
finer distinctions of ideas, they actually determine 
the mental processes of jurymen who do not know 
the ordinary meaning of words. The fact remains, 
however, for the illustration put that the actual 
method employed in determining the question of 
error raised, is never an experimental method but 
a logical method, i. e. an effort to bring the concrete 
answer within the limits of a rule, and, for this in- 
stance, the answer is perfectly clear as the law now 
stands. 

In somewhat recent years, a tendency has de- 
veloped to belittle the very important function of 
logic in law. Two things are commonly confused 
(1) the legislative function, and (ii) the applicative 
function. In the legislative function, so far, at least, 
as concerns direct legislation (i. e. by the legisla- 
ture) logic plays an insignificant part; but in the 
applicative function by the courts and lawyers, logic 
is of high importance, and the process of applying 
law would be incoherent and anarchic without it. 
The tendency to denigrate logic in law owes its origin 
to certain tendencies in philosophy beginning with 
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William James. The philosophy of pragmatism and 
pluralism had its outerop in the now prevailing 
views of the relativity of our concepts of space and 
matter and of contingency in the so-called laws of 
nature. The old Aristotelean logie found a rival in 
a newer functional logic, and the old Euclidean 
geometry found competitors in various kinds of 
curvature geometries. The fact remains that noth- 
ing has been abrogated by this important ernption 
of ideas. The Aristotelean logic still remains true 
in its own field, and a part of that field is that of 
the application of law. In that field, the modern 
functional logic can not and will not enter, so long 
as law is administered on the basis of actual or 
hypothetical rules. In other respects, the newer 
sciences can and should have an important part in 
modifying legal institutions, but there is a real dan- 
ger for the stability of our law if it comes to be he- 
lieved that the contingency of rules of juridical law 
is of the same nature as the contingency of the laws 
of mechanics, physics, or chemistry. The effort to 
assimilate the two things is itself a failure to recog- 
nize the application of the principle of relativity. 
No doubt the postulate of the existence of legal rules, 
as a social fact, is an illusion, and, therefore, is un- 
true, but the legal process itself is fundamentally 
bottomed on that illusion. To attempt to change it 
would be to substitute a method functionally de- 
structive of social values. What is illusion for social 
facts may be truth for legal science which is only 
an application of the principle of relativity, but, 
strangely enough, those who wish to abolish the 
Aristotelean logic from the application of law do not 
see that, in the name of relativity, they are further- 
ing another form of absolutism. 
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The opposition to the older logic confuses method 
with truth. Logie is a method of thought but is not 
thought itself. The old logic assumes permanent 
values in the elements that enter into its method. 
The new logic assumes temporary and hypothetical 
values, but even in the new logic, the values attained 
are relatively permanent; they remain until a new 
fact compels a revaluation. Without this operation, 
there could be neither thought nor discussion. The 
point may be illustrated by the law of identity. 
Thus, 4 is A. If A is a changeless quantity, the 
proposition is undeniably true and always must so 
remain, but if A is a changing quantity, then the 
proposition must read A was A but is now B. The 
functional logic is especially valuable for growing 
sciences and progressive values, but it has no ap- 
plication in fields of thought that are static such as 
pure mathematics. The law also, hypothetically, at 
any given moment of time, is practically treated as 
static. There is no doubt, of course, that actually 
it is progressive, that it is in a state of unrest and 
change; but for purposes of prediction of future 
legal phenomena, the legal structure is treated as a 
logical unity in a state of arrest, out of which unity 
concrete applications may be forecasted. Legal pre- 
diction looks to future legal phenomena on a basis 
of logical interpretation of past phenomena. The 
physical sciences may disregard past phenomena 
entirely. They may start anew at any point, making 
new experiments and arriving at new interpreta- 
tions. The law can not be administered in this way, 
but must proceed from what is given in the past. Of 
course, law could be administered on a basis of 
absolute free legal decision, where all past authority 
is annihilated, but it is plain to see that such a system 
would be unworkable in a modern legal society. We 
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already have an approach to that situation because 
of the overwhelming mass of our literary sources, 
but the method of legal reasoning still remains the 
same. It remains primarily a logical process. It 
can not be otherwise. 

In connection with the new non-Euclidean geom- 
etries, it may be observed that no matter what the 
system is, whether asymptotic rotation, shear rota- 
tion, or circular rotation, it must have logical con- 
sistency. The universal necessity of logical method 
is one thing, and attribution of unchanging values 
to the elements that enter into thought, is quite an- 
other. We must accept the one, but we need not 
accept the other. For the application of law, it is 
inescapable that the process is, and must be, logical, 
even though we may suppose that the configuration 
of the changes which bear on our elements of reason- 
ing must, for accuracy, submit to a method of treat- 
ment which, to use a mathematical figure, assumes 
an asymptotic form. 

While the logical method is paramount for the 
lawyer, yet it must not be overlooked that in the 
application of law the logical method is often held 
in check by an intuitive process of thinking. These 
two methods, which are perpetual rivals, may be 
figuratively contrasted as the process of crystalliza- 
tion corresponding to the logical method and as the 
process of deliquescence corresponding to the intu- 
itive method. The nature of this competition is the 
focal point of some of the sharpest differences of 
views among jurists and is the point of departure of 
an already extensive literature. Much of the diff- 
eulty on these points arises from a lack of clarifica- 
tion of the subject-matter of discussion. As we have 
seen, the subject-matter, Law, may mean any one of 
four distinct things. Hach side, doubtless, claims too 
much, 


212, LAW AND ITS SOURCES [Cx. IT 


The view taken here, summarily expressed, is that 
all legal rules tend toward a rigidity of logical form 
or crystallization, but that when they attam that 
form, the process of deliquescence overtakes them 
and then these forms break down or become modi- 
fied. But, as against this fact, it must be emphasized 
that the professional lawyer must fix his problems 
in a frame of reference where they may he con- 
sidered for the purposes of technical prediction. 
When the data fall in the field of discretion (as op- 
posed to rule) the effort of technical prediction be- 
comes one of great uncertainty. Apodictic certainty 
here is no more possible for the lawyer than for 
the pathologist dealing with the reactious of living 
tissue under abnormal disturbance. The two 
methods of logical crystallization and of contingent 
modification are two enduring factors of legal de- 
velopment. For Hypothetical law, the logical factor 
is uppermost as a method. For Becoming law, the 
controlling factor is an unconscious stream of social 
forces in which the elements of formal reasoning are 


merely the tints and the superficial] motions of the 
stream. 


Attitude of the law toward the external sciences. 
There are two kinds of fields with which the law has 
points of contact. One group is competitive; the 
other is not. The competitive group includes re- 
ligion, morals, deportment, and fashion, which at- 
tempt to regulate human conduct. So far as the 
rules in these fields clash with legal rules, the law 
dominates. The non-competitive group includes such 
fields as logic, psychology, economics, and ethic, 
These fields present the conditions of human con- 
duct, but they do not directly regulate it. There is 
never, therefore, any clash of rules with legal rules. 
Legal rules in purpose, often, no doubt, are in con- 
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flict with scientific truth, but purpose is no part of 
the rule itself, but only the explanation of its exist- 
ence or of its meaning. In the field of regulation of 
human conduct, the law is supreme over all other 
sciences. The nature of law requires this supremacy, 
and, perhaps due to its authoritative position, there 
has been an undue tendency to ignore what science 
may contribute in making legal rules more effective 
and more conformable to the needs of society. 

Since, however, the law, though supreme in the 
regulation of conduct, necessarily (e. g. in law mak- 
ing, in evidence of facts, in executive application) 
must come into touch with other fields of knowledge, 
it can not ignore them. All science and art are in- 
terrelated. Even the bricklayer who is construct- 
ing the wall of a building, is in contact with the truths 
of mechanics, mathematics, physics, chemistry, law, 
morals, and various other departments of knowledge. 
Now the question is, how much of this external 
knowledge is necessary for the administration of 
justice? It would be difficult to maintain that any 
more than a bare minimum of this knowledge is es- 
sential. Of these outside fields, which ones are the 
most important for the lawyer and the judge? It 
seems clear that those already above discussed, or 
some of them, fall within the answer—Logic, EXthic, 
Politics, and Economics. It may reasonably be as- 
serted that the professional lawyer should especially 
be informed in these fields which touch most closely 
the field of law. This is a minimum program for a 
profession which has grown up under an apprentice 
tradition, and, as that tradition becomes fainter, this 
minimum program will submit to extension in vari- 
ous directions that make the administration of law 
more effective. What these extensions for the needs 
of a learned profession are, is obvious, 
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The question remains of the necessary equipment 
of the professional lawyer in those arts and sciences 
which lie beyond the immediate fields of direct con- 
tact. The short answer is, that the minimum equip- 
ment is enough acquaintance with these outside fields 
of knowledge to make them easily available through 
their own experts. And, here, also, an extension of 
knowledge beyond a bare minimum must be attained 
for our profession if it pretends to be a learned pro- 
fession. The range of that extension must be such 
as to enable the lawyer to codrdinate the truths of 
art and science in his own field, by a measure of 
independent judgment in the application of scientific 
truth. 

We may illustrate what is minimal knowledge by 
saying that a lawyer should know enough mathe- 
matics to be able to avail himself of expert mathe- 
matical testimony; he should know at least enough 
about it to ask intelligent questions and to be able 
to interpret the answers. Again, in a personal in- 
jury suit, he should know enough of physiology and 
anatomy, at least ad hoe, to ask intelligent questions 
and to be able to interpret the professional answer. 
Put in another way, he should have enough equip- 
ment minimally in history, art, languages, science, 
and philosophy to be able quickly to gather what 
he needs when the occasion arises. 

Ii, would be an exaggerated demand to require of 
the professional lawyer, specialist ability in all the 
manifold fields of knowledge that are developed in 
litigation, but it is not excessive to expect a basis 
of general knowledge that will permit easy contact 
with the experts from whom the specialized knowl]- 
edge must be obtained, It is common knowledge that 
law trials suffer from the lack of this knowledge and 
that the most competent experts in the sciences are 
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reluctant to submit themselves to the ordeals of 
testimony under conditions where the members of 
the bar are incompetent to develop scientific testi- 
mony. The fact suggests a great evil surrounding 
the legal establishment, beginning with the creation 
of legal rules and running through the whole profes- 
sional operation of applying legal rules—the aid of 
non-legal sciences is either ignored or else is em- 
ployed under conditions which the specialists in 
science can not accept with self-respect. 


§ 43. Nature of Law. It has often been noted 
that the more fundamental a term or idea is, the 
greater is the difficulty of definition. This probably 
is due to the fact that a summum genus is indefinable 
and that as the genus is divided into species there 
lurks in the definition attempted, always the original 
obscurity of the highest genus which is carried down 
to all of its parts. In view of this logical difficulty 
and the further fact that law is a progressive insti- 
tution having many inchoate and primitive forms 
leading up to the conditions of modern times, it is 
possible to say that a complete ultimate definition 
of law is hopeless. Yet, it may be observed, that 
literally hundreds of definitions have been advanced 
and no doubt nearly every one who has an acquaint- 
ance with legal phenomena has the feeling that a 
definition lies within the grasp of the mind. This 
feeling, however, rapidly vanishes when a concrete 
effort is made to undertake a definition that is more 
than a mere formula and the great array of defini- 
tions already available in systematic collections only 
serves to make conspicuous the difficulty, if not also 
the impossibility, of arriving at a correct solution. 


Definition by essence. A proper definition must 
completely state the essence of the thing to be de- 
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fined. When we discover that essence in logic means 
proximate genus plus differentia we may perhaps be 
able to construct a simple definition of law, but we 
will not touch any of the real points in controversy 
that have arisen concerning il. 

The proximate genus of law is a means or method 
for the control of human conduct. The genus in- 
cludes ethic, morals, religion, and deportment. The 
differentia is a means authorized by the political 
state. Consolidated, a simple logical definition of 
law which disregards the properties and accidents 
of the thing defined, is a means for the control of 
human conduct authorized by the State. 

It may be suggested with much plausibility that: 
this definition which satisfies all the requirements 
of logical form is all that is necessary for the pur- 
poses of definition, as such, and that the difficulties 
that surround the concept should be attributed to 
their proper sources. 

The definition proposed while formally correct is 
based on a hidden assumption that the genus has been 
properly stated. After all, is law a means of con- 
trol? May not that be only a property and not in 
fact the essence? The real difficulty is not one of 
definition at all but one of isolating the thing to be 
defined. It is from this point that the crowd of exist- 
ing definitions diverge. 


The Law and alaw. There is a distinction between 
a law and law simply. A law, in the strictest sense, 
is an abstract legal rule created by the legislature. 
There are also other more extensive meanings. The 
widest meaning of a law is any legal rule created or 
adopted by any agency of the State. In this wide 
sense, a rule stated by a commentator and adopted 
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in litigation is alaw. A rule created by a court and 
city ordinances are further examples. A law then 
clearly is a legal rule. 

A question much discussed is whether the law is 
only the sum total of legal rnles or whether the law 
is also constituted of other elements than legal rules. 
The latter view is based on the fact that in the prac- 
tical administration of justice, existing formulated 
rules frequently are not available and the rule to be 
applied is either then formulated or is implicit in 
the adjudication and is based on considerations of 
legislative policy, the reflected influence of custom, 
and even class ideals, and sometimes, even, is based 
on logical and material error or prejudice. 

In spite of the undeniable fact that formulated 
legal rules for specifie new cases are not as abun- 
dant as the great mass of our literary sources would 
suggest, the view to be preferred for strictly pro- 
fessional purposes would scem to be that one which 
regards the law as constiiuted of a sum total of 
legal rules. 


Law as constituted of rules. In an attempt to de- 
fine law the point of departure may be the cause of 
legal phenomena, the purpose of producing these 
phenomena, or the method by which these phenomena 
are produced. An effort may even be made to com- 
bine all of these points of departure into one defini- 
tion. It may again be noted that the cardinal diffi- 
culty is to isolate the thing to be defined. Law is 
not an object knowahble by the senses. It is a thing 
in motion. Among attempted definitions the pre- 
vailing ones are those that attempt to state, not the 
nature of the thing in motion, but the means by which 
these motions are produced. Such definitions coin- 
cide in regarding Jaw as constituted of rules. 
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The type of definition which prevails among the 
leading jurists of our system of law, both American 
and English, is a restricted form of rule definition. 
According to this definition, law is the sum total of 
legal rules applied by the courts in the administra- 
tion of justice. This definition, it will be seen, en- 
tirely eliminates the legislature, the executive, and 
other officers of government. This exclusion of all 
agencies of government but the courts, rests on the 
view that the test of validity of all acts of all officers 
of government is by judicial court action. That, 
however, is not entirely true. A governor in acting 
upon a warrant of extradition may pursue a course 
following executive precedents. A president acts in 
political matters entirely free from any interference 
by the courts. While legislation is subject to factual 
control by the courts when they make conercte ap- 
plication of it, yet the theory is otherwise and fac- 
tually it would be difficult to affirm that legislatively 
constructed legal rules are not legal rules before 
application in the courts, And again, it is clear that 
in cases of legislative contempts and impeachment 
trials, the test of law is not with the courts, unless 
the definition itself is given a meaning broad enough 
to include other agencies of government than the 
courts, as courts, when making a decisional applica- 
tion of legalrules. That extension of meaning would 
seem to defeat the restriction of the definition, so 
far as it is limited to the courts. If that is the neces- 
sary consequence, then law is the sum total of legal 
rules. 


Justification of the rule definition. On the assump- 
tion that the immediate object of law is to regulate 
human conduct, then regulation in a practical sense, 
as applied to intelligent human beings, can come 
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only through the existence of standards or rules 
which intelligent human beings can recognize as hav- 
ing the purpose of controlling their behavior. This 
is still true, even if law in the sense of rules is only 
the kind of law deprecated by Bentham as when a 
master whips his dog for an act after it is done with 
the idea that the dog will not offend again. Law may 
operate that way and a great deal of it does so oper- 
ate. Where the creation of legal rules is ex post 
facto, they at least are legal rules for the future. 
Normally, however, that is not the method of opera- 
tion. Legal rules usually operate prospectively so 
that the effect of conduct may be calculated in ad- 
vance of acting. 

The justification of this type of definition is that 
law simply as phenomenon would be meaningless and 
would be unsuited to be applied to intelligent human 
beings, unless it could be rationalized in the form of 
rules according to which the expectations of human 
conduct may be measured. 


Nature of the rules which control conduct. If the 
assumption above made is correct that the purpose 
of law is to control human conduct in a rational man- 
ner; i.e. by means which will permit human beings 
to choose their conduct in accordance with an ap- 
proachable standard, we are only led to the thresh- 
old of a new edifice of difficulties. What legal rules? 

We have already seen that there are several com- 
plete bodies of legal rules, as follows: 

(1) There is a body of ideal legal rules im- 
pleated by the Declaratory theory of precedent. 
This is the Ideal law. When one speaks of the law, 
the reference may be to this ideal law. In a prac- 
tical sense, this meaning of law has no significance, 
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since it can never reliably be known. Juman con- 
duct can uot be measured by it, and no one can 
calculate the future uponit. This body of legal rules 
may be dismissed at once a8 serving no purpose ex- 
cept to give form to the Declaratory theory or to 
serve the needs of rhetorical declamation. 

(2) There is a body of legal rules which may be 
conceptually derived from actual legal phenomena. 
This is the Applied law. But law already applied is 
already legal history no matter how recent the 
phenomenon of application. 

(3) There is a body of Hypothetical law. This 
body of law is based primarily on Applied law or 
such parts of it as rationally harmonize with a theory 
of probability of future legal phenomena. It should 
be clearly observed that Hypothetical law is not an 
official body of law. Only the legal phenomena upon 
which its constructions are based in whole ox in part, 
are official. When a lawyer speaks of the law he 
usually has in mind two things: first, the Applied 
law, and second, the Hypothetical law. Commonly, 
the two are confused as if they were the same thing. 

(4) Next, there are the legal phenomena, neither 
past nor future and yet partaking of both past and 
future, in the process of becoming, which is the law 
now actually being realized. This is the phenomenon 
which the profession seeks to forecast. These 
phenomena may be designated as the Becoming law. 

(5) Lastly, there is the body of concepts existing 
in parallel course with legal phenomena in the course 
of becoming. This body of concepts is not the same 
as the body of concepts embraced by Hypothetical 
law. Hypothetical law is the professional forecast 
of these concepts of becoming law. The Conceptual 
becoming law also is not an official body of law. It 


§ 43] NATURE OF LAW : 231 


is simply a conceptual parallel of the becoming legal 
phenomena. 

Of these five bodies of law—Ideal law, Applied 
law, Hypothetical law, Becoming law, and Concep- 
iual becoming law—the only one that is official and 
dynamic is the Becoming law. 

If the Becoming law is selected as the thing to be 
defined, then the law does not consist of a body of 
legal rules, and, moreover, there is no uniformity in 
these phenomena since contradictory phenomena will 
appear in the same moments of time within the same 
State, no distinction being made in the organ or 
agency which produces the legal phenomenon. On 
that view, the law is not a logical unity but a plural- 
ism of facts. 

If the Conceptual becoming law is selected as the 
thing to be defined, then the law is an unofficial body 
of concepts, but these concepts can never be known 
except as Applied law, and, as such, they will exhibit 
all the pluralism and contradiction of the phenomena 
themselves. 

The Hypothetical law lacks official character and it 
only imperfectly measures future phenomena. It 
is often contradicted by the future fact. But hypo- 
thetical law has all the logical unity of Ideal law 
and has the advantage of accessibility to the profes- 
sional mind. It suffers from a disadvantage of its 
own, in that each one may predict for himself the 
future course of legal phenomena. There can be no 
certain test of reliability for these predictions short 
of the phenomena themselves upon which the whole 
process is repeated in infinite succession. 


§ 44. Schools of Jurisprudence. Based on differ- 
ences of view of the nature or purpose of law, it has 
been usual to classify writers who have treated the 
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theory of law into various schools. These schools of 
jurisprudence, or, more accurately, schools of legal 
theory, may be grouped as follows: 


I TI 
The Materialist Conception The Idealist Conception 
1. Imperative 4, Dogmatic 
2, Historical 5. Rational 
3. Sociological 6. Metaphysical 


(1) The Imperative school looks upon law as an 
emauation solely of the political State. Custom can 
not control or oppose statutory law. The political 
State is stronger than unorganized society and more 
powerful than other organized groups. Nothing can 
withstand the force of political society in the field of 
regulation of human conduct. If custom is approved 
by the State acting through governmental organs, 
then custom is received and thereafter becomes the 
law of the State. This theory grew up in our law 
and. it affects the legal theory of custom. In our 
, law, no custom can derogate from statutory law. 
In some European countries, on the contrary, custom 
is, in general, on an equal plane with legislation and 
may modify it or even annul it. 

This theory is the product of various historical 
influences peculiar to our law. It is an absolutist 
theory, and, at least for the present age, attributes 
more power to the political State than it possesses. 
The political State is not omnicompetent. There 
are many things in the field of law which it could 
not successfully regulate. The State can not in prac- 
tice ignore the wishes of powerfully organized 
minorities. It exists only because it successfully 
mediates between the conflicts of the social groups 
of which political society is constituted. The State, 
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in its material elements, is simply a specially organ- 
ized kind of human society. It is the most powerful 
form of society in the expression of physical force, 
and it is the only kind of a society which is able with 
ultimate authority to make use of physical force to_ 
attain its ends. That the political state is socially 
omnipotent is clearly disproved by the fact of revolu- 
tion, 

The absolutist theory of the State is often con- 
fused with the imperative nature of legal rules. The 
two ideas are often treated as if they meant the same 
thing, while in truth they are in an important way 
entirely distinct and dissimilar. All legal rules with- 
out exception have an imperative char: acter. With- 
out this imperative quality, legal rules would cease 
to be legal rules. This, however, does not imply an 
absolute power of the State in the factual workahil- 
ity of legal rules. The imperative character of legal 
tules is a matter of inescapable juristic logic, but 
the imperative character of Jaw is a socio-political 
theory. The one may be true and the other false. 
Many writers who have urged the imperative char- 
acter of legal rules as reducing to a command or a 
prohibition, have been grouped erroneously as ad- 
herents of the imperative theory of law when the 
idea of absolutism of law was farthest from their 
books or their thoughts. 

The leading representative of the Imperative 
theory of law is Hobbes. 

(2) The Historical school puts all emphasis on 
custom, just as the Imperative view puts all em- 
phasis on legislation. According to the Historical 
school, law is comparable to language; it is not a 
creation but a growth. Custom is not only custom 
but it is also law. The State is simply a political 
form which gives political effect to custom by or- 
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ganized methods. Custom existed before the polit- 
ical State; it springs from the life of the people and 
it is the living law. Since custom is a living product, 
it can not be confined in a rigid legislative form. All 
living structures exhibit the phenomenon of change 
and adaptation. Because of this fact, and because 
of the further fact that the law is intended to fit 
the needs of human society, the Historical school has ° 
always opposed legislation on a large scale and espe- 
cially all efforts at codification. Before the law 
could be codified, the needs and wants of human so- 
ciety would have changed at important points and 
perhaps even as a whole, so that the effort to state 
law by way of codification as a living product which 
accurately corresponds with custom would resemble 
the Mleatic problem of Achilles and the tortoise. At‘ 
each point of codification, it would be found that so- - 
ciety had already in some measure moved forward. 
in its wants and needs. 

This view of the matter probably exaggerates the 
velocity of change, if not also the extent of it. No 
doubt, social wants and needs are perpetually un- 
stable but the argument for legislation does not re- 
quire that the discordance between law and custom 
shall become so great as to outweigh the advantages 
of certainty in the law. There are methods easily! 
conceivable by which the discordance between law. 
and fact could be reduced to a minimum. 

There are, however, other reasons wholly uncon- 
nected with the theory of the Historical school which 
militate against attempts at codification, especially 
in our system of law. The effort may be likened to 
an attempt to construct a massive building without 
complete drawings, where the builder selects his 
materials at random judging their suitability by 
their superficial appearance. That such a building 
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would in many places exhibit grave defects of ex- 
ternal form, stability, and internal harmony, is not 
more unlikely than the collapse of a code not con- 
ceived according to a juristic design. 


Codification. While the theory of the Historical 
school that law is a matter of growth rather than of 
creation is unassailable, yet the influence of this 
school, dominant for nearly a century against the 
idea of codification, has fallen away. Much of the 
law of the civilized world is now reduced to legisla- 
tive form. The era of jus non scriptum has passed. 
The only notable exception is the Anglo-American 
law, and, there, the process of legislation has already 
begun in the fields of Special law. This is a uni- 
versal phenomenon. Special law submits to codifica- 
tion more easily and more effectively than General 
law. The reasons are easily apparent. Special law 
exhibits the greater need of codification and is 
problems are more insistently urged. Furthermore, 
the separate fields of Special law have a relatively 
small compass, making it possible to gather the 
relevant material in a short time. The various argu- 
ments against codification, as stated by Savigny and 
others, which prevailed in the period when the His- 
torical school was regnant, are no longer seriously 
considered, and the only problem that remains is 
that of technical juristic expertness to put the raw 
materials of the jus non scriptum into a form that 
is not merely an alphabetical or mechanical arrange- 
ment. 

There are various forms of codes differing in 
merit as they exhibit creative power to assemble the 
raw materials of the law into new form. These 
differences in degree of merit may be illustrated by 
considering three famous codes. The corpus juris 
of Justinian (528-532) was the poorest in scientific 
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merit. As Austin has said of it, it was ‘‘a body or 
heap (without scientific arrangement) of statute and 
judiciary law.’’ Next in order of merit, is the Code 
Civil of France (1809). What this code gained in 
arrangement it lost in over-emphasized brevity with- 
out clarity of meaning. Next in order of merit is the 
German Civil Code (1896). This code is much su- 
perior to the others both in matter of form and of 
substance but even this effort which represents per- 
haps the highest juristic level of achievement of our 
own time, falls far short both in form and substance 
of what is desirable and of what is ideally attainable. 
It needs to be emphasized here that technical mastery 
of departments of the law does not suffice for the 
problem of codification. It is commonly assumed 
that anyone who is expertly familiar with the rules 
and policies of a field of law is for the same reason 
also expertly competent to arrange these rules into 
a scientific classification. The fields of jurisprudence 
and law‘are as distinct as architecture and brick- 
laying. 

(83) The Historical school arose as a reaction 
against Natural law. It was supplanted by the So- 
ciological school. The Sociological school em- 
phasizes collisions of interests as the productive 
phenomenon of law. It does not deny the predom- 
inant power of political society to exert its will, nor 
does it deny the developing character of legal rules. 
The sociological jurist attempts to understand law 
not through a romantic formula of self-creation, but 
seeks to find the actual play of human forces which 
produce legal phenomena. The base of its theory is 
not unitary, as in the other schools, but syncretice. 
Law is constituted by a multiplicity of social facts 
as diverse as the qualities of the human mind and 
as various as the types of behavior. The sum total 
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of these social forces, conscious and unconscious, 
willed and unwilled, egoistic and altruistic, reasoned 
and unreasoned, are generalized as collisions of in- 
terests. The Imperative school singles out the State 
as the source of power. The Historical school deals 
with a homogeneous society expressing its spirit of 
legality. The Sociological school emphasizes groups, 
each having its own special interests or behavioristic 
foree, coalescing and colliding with the interests and 
behavior of other groups. 

The problem for the sociological jurist is to meas- 
ure accurately these forces and to turn them into 
directions that will require the least expenditure of 
social force and the least amount of social friction. 
It is for the sociological jurist a problem of social 
mechanics or social engineering. The question of 
social efficiency—mitigation of material social evils 
—poverty, disease, criminality, waste—is more im- 
portant than any abstract theory of justice. While 
the sociological jurist emphasizes the group struggle 
as the productive cause of legal phenomena, as the 
force to be reckoned with in accomplishing social 
objectives, yet the object and end of all social en- 
gineering is the welfare of society considered as an 
abstract entity and not the individual of flesh and 
blood. Society is the carrier of all the values that 
the individual may share and where the welfare of 
the individual man stands opposed to the welfare of 
society, the individual must go down. Good en- 
gineering requires this. 

The social policy of the sociological jurist is com- 
parable to the power of eminent domain. The rustic 
cottage may suffice to its occupant beyond all other 
satisfactions, but if a public road is necessary, the 
cottage will be swept away. This policy is not one 
which would disregard the individual entirely. It 
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would not inflict unnecessary harm on him, but it 
would require of him that he submerge himself in an 
abstract social entity where his individual wants 
conflict. For the rustic cottage there will be sub- 
stituted a money equivalent. Property does not have 
merely individual value; it has also social value; 
and what society takes, it.restores in another form. 

In this feature, above others, lies the distinctive 
feature of the theory of the Sociological school. In 
the administration of justice the technical basis of 
the legal system is one of claims and powers. These 
claims and powers, in their turn, are not self-sub- 
sistent or absolute. They are claims and powers 
only so far as they fit into the scheme of the corpo- 
rate character of human society. This is undeniably 
true and it is so true that some writers have gone 
to the length of seeking to abolish rights from the 
legal system. This program goes too far. Rights 
are the final expression in terms of relation of cen- 
ters of social force represented by legal persons. 
To take away these points of reference expressed 
by jural relationship, would destroy the whole legal 
structure. Another solution may be gsubstituted— 
to keep intact individual unitary relationships but to 
consider them as merely legal points of reference 
to social purpose. There is and must be middle 
ground between absolutism of rights and absolutism 
of social purpose. 

The Sociological school exhibits numerous vari- 
eties of points of view and especially on the phil- 
osophical side with which it is contrasted in the 
above arrangement. Some of the representatives 
of this School representing different views are Jher- 
ing (historian), Kohler (philosopher), Menger (so- 
cialist), Duguit (publicist), and Pound (analyst). 
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(4) The Dogmatic School is contrasted with the 
Imperative school. The Dogmatic school assumes 
that the validity of law proceeds from Divine an- 
thority. The whole universe is subject to one ideal 
control and nothing that occurs or exists in the uni- 
verse can differ in its final source. A leading expo- 
nent of this point of view is Stahl. 

(5) The Rational school is systematically con- 
trasted with the Historical school. The Dogmatic 
school is the oldest of jurisprudence schools, going 
back to the age when law and religion were identi- 
fied. The Rational school is the oldest since the 
beginning of the secular era and it still survives in 
numerous forms. 

The Rational view has chiefly two bases: (i) the 
nature basis and (ii) the logic basis. Positive law, 
i. e. the law that actually obtains, is an imperfect 
‘law; it is only an approximation to Rational law. 

According to Ulpian, ‘‘Natural law is that taught 
by nature to animals. This law is not peculiar to 
the human species; it is common to all animals. We 
find in fact that animals in general, even wild beasts \ 
have knowledge of this law.’’ According to Gaius, | 
there is a ‘‘law which natural reason has set down 
for all of mankind and which is maintained equally 
by all men.’’ 

The Nature basis of law was much appealed to by 
Roman lawyers and there can be no doubt that a 
large part of all law is based on natural facts. 
Recognition of natural facts, however, is not the 
same thing as legal rules. Natural facts and human 
instincts can not be successfully ignored in the crea- 
tion of legal rules, but they provide only limitations 
on the efficacy of rules and do not generate their sub- 
stance. To illustrate the application, it was urged 
by Gaius that a boundary wall must, according to 
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natural reason, be owned in common. According 
to Martianus, if a will bequeaths slaves who have 
learned the art of hair dressing, the bequest includes 
those who have studied the art only two months, 
since learning is a perpetual process. According to 
Ulpian, legal relations are destroyed in the same 
way that they are created. This idea also appears 
in our own law in various forms. At common law, 
a sealed debt could only be discharged by a sealed 
release. 

The Logic basis, especially, has numerous forms. 
According to St. Thomas Aquinas, Natural law is a 
derivative of Divine law. According to Hegel, Nat- 
ural law is a part of an ideal cosmic process. <Ac- 
cording to Kant, Natural law is the product of cat- 
egorical imperatives of reason. There are also vari- 
eties of Natural law which proceed without any 
further philosophical presuppositions from the 
standpoint of inviolability of human beings and 
which seek to build up a complete system of Rational 
law in all of its parts. 

There are two kinds of Rational theories: (i) those 
that are based on an underlying philosophy which 
includes non-soeial elements; (11) those that are 
based on social elements alone. The first is phil- 
osophical rationalism; the second is empirical ra- 
tionalism. In another way, these numerous theories 
divide into (i) socialist theories and (ii) individual- 
ist theories. 

In the 1600s and 1700s, the Rational school dom- 
inated all speculative thought concerning the law, 
and what is now known as Philosophy of law was 
then, even into the 1800s, based on Natural law. 
The literature of Natural law is very extensive in 
nearly all countries. The belief in Natural law in 
one form or another is not obsolete and the Rational- 
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ist view remains today one of the chief contenders 
for supremacy. 

The Rationalist view has exerted marked influence 
on public and private law in all countries and it is 
the basis of modern international law. Our own 
public and private law at many points shows the 
clear influence of the Rationalist theory. Thus, to 
instance one familiar example, in the American 
Declaration of Independence it is boldly asserted— 
‘*We hold these truths to be self-evident, that all men 
are created equal; that they are endowed by their 
Creator with certain inalienable rights; that among 
these are life, liberty, and the pursuit of happiness.’’ 
It would be difficult to make a statement less self- 
evident or less true. Men are not created equal in 
anything. Whatever rights a man has, are bestowed 
upon him by political society and they are limited 
against him as to life, liberty, and the pursuit of 
happiness in whatever way the law can and sees fit. 
When we say a man has rights, we need not add that 
the law ought to regard these rights on an equality 
with similar rights in others. Recognition of the 
right is the measure of it, and as to rights asserted, 
it always has been factually true that the rights of 
the strong are better rights than the rights of the 
weak. 

So far as such declarations implicate ethical 
desiderata they are useful but when taken as bases 
for law in operation, they can produce astonishing 
and undesirable results. If a starving workman 
applying at the entrance of a great industrial estab- 
lishment for employment is free to pursue his happi- 
ness and to make any contract he pleases, he may 
then contract to waive the contributory negligence 
rule and the fellow servant doctrine at a bare sub- 
sistence wage. The workman here has unlimited 
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formal freedom but he has no material freedom. He 
may by his very necessities be compelled to endanger 
his life. The example put is, of course, an extreme 
one, but it illustrates what may occur if the indi- 
vidualist theory of formal freedom and formal legal 
equality is allowed to operate. Without attempting 
to consider here the merits of either side of the 
question, it will suffice to say that with the great 
growth of machine industry, the atomic theory of 
Natural rights has broken down and the social char- 
acter of legal relations has begun to take its place. 

Whatever may be said of other forms of the Ra- 
tionalist theory, it is clear that the empirical, atomic 
theory as it was received in our early political and 
legal thinking is rapidly becoming obsolete and un- 
workable in various fields of the law. 

(6) The Metaphysical school has as broad a base 
as that of the Sociological school with which it is 
systematically contrasted. The Sociological school 
takes for its starting point all of social facts. The 
Metaphysical school takes for its starting point all of 
reality. Law is specifically a social phenomenon in 
its field of operation; it is found only in societies; 
but it is not isolated from the remaining facts of the 
universe. This school differs from the others in giv- 
ing to law a meaning not based on particular qual- 
ities, properties, or accidents, but a meaning de- 
rived from its ultimate nature in connection with 
all other phenomena. Accordingly, a metaphysician 
may also accept other theories of law so far as they 
fit his unified view of the nature of the universe and 
reality. He may, therefore, for other purposes be 
also grouped with the Historical school, the Ration- 
alist school, or with the Sociological school. 

There are three outstanding types of metaphysical 
theory: (1) Neo-Hegelian; (2) Neo-Kantian; and 
(3) Metaphysical positivism, 
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The Neo-Hegelian camp is a derivative, as the 
name indicates, of the Hegelian philosophy. One of 
its chief representatives was Kohler who also in 
other respects was representative of the point of 
view of the Sociological school. And here, it may be 
observed, that all views of the nature of law are 
merely introductory to a metaphysical theory of 
some sort, or, in other words, a theory organized into 
a philosophy. 

The Neo-Kantian school is a derivative, as the 
name indicates, of the Kantian philosophy. Its chief 
representative in our own day is Stammler. This 
type of legal philosophy has produced one of the 
newer varieties of Natural law. 

Metaphysical positivism, as the name implies, is 
a form of positivism reduced to ultimate terms. This 
point of view is represented by Ardigé and Vanni. 
Neo-Hegelianism is an inclusive system which under- 
takes to state the whole cosmic process in terms of 
a complete and coherent logical dialectic. Neo- 
Kantianism does not pretend to embrace the con- 
tent of the world process or to understand its signif- 
icanee or purpose; it limits itself to the form of 
reality as given by the limited powers of human rea- 
son. Metaphysical positivism is a descending type 
of philosophical insight; it pretends no knowledge 
of the world process as a whole or even of the neces- 
sary logical form of this process, but proceeds from: 
the basis of empirical facts which it seeks to organize 
systematically into provisional unities as points of 
direction leading to more ultimate affirmations. 

Other terms of classification. In addition to the 
six schools of jurisprudence, the last of which, the 
Metaphysical school is also the point of departure 
of a classification of schools of legal philosophy, it 
has not been uncommon to include two others—the 
Analytical school and the Comparative school. 
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The Analytical school, chiefly represented by John 
Austin, represents essentially not a theory of law 
but rather a method of treating legal ideas. The 
Analytical school often is identified with the Impera- 
tive theory of law but this identification is erroneous. 
The analyst may hold the Imperative view or he may 
not. It is highly probable that the analyst of this 
age would deny the Imperative theory of law while 
he probably would affirm the imperative character 
of legal rules. There is, therefore, properly no 
Analytical school of jurisprudence. Analysis of 
legal ideas is necessary in all cases, regardless of 
the theory of law upon which these legal ideas are 
based. Ina word, there is a juristic specialty known 
as Analytical jurisprudence which is the logical basis 
of all practical legal ideas, but the cultivation of this 
specialty does not in itself create a school in the 
sense of a theory of law. 

What has just been said of the so-called Analytical 
method applies equally to the term Comparative 
school. There is a comparative method of dealing 
with legal ideas as was brilliantly shown by the re- 
searches of Maine in the past generation, but there 
is no Comparative school of jurisprudence in any 
accurate sense. 
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§ 45. Law and Human Relations. Human rela- 
tions long antedated the conscious idea of law. In 
early societies, behavior was conditioned by custom. 
Custom was not an instantaneous creation but grew 
up from collisions of interest in the clan, just as 
modern law grows and changes from case to case. 
The chief difference between clan custom and modern 
law was that custom in the clan did not involve the 
idea of a formal intervention or a formal sanction 
where the custom was infringed. Any violation of 
the customary rule encountered immediate reaction. 
Even the very rare instances where a clan member 
was expelled, did not present the idea of legal sanc- 
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tion but simply expressed the instinct of clan pres- 
ervation. In clan life, the appeal was always di- 
rectly to the custom and not to any idea of claim or 
right. 

Clan custom was a primitive form of law. The 
first step in the development of law was reached with 
a division and integration of the clans into a larger 
social unit. This stage in law corresponds in its 
effects to division of labor in economics. The sepa- 
ration of social units developed the idea and practice 
of judicial arbitrament, just as division of labor ere- 
ated the need and use of money. In the primitive 
stage of law, the idea of custom operated directly 
upon human behavior without the need of formal 
appeal to the elders or reliance upon the principle of 
a claim or right against another. So, also, im primi- 
tive economics, cach one bartered what he had ere- 
ated for what he could find, created by another, with- 
out recourse to an intermediate factor called money, 


§46. Human Relations and Jural Relations. One 
of the objects of law is to standardize human rela- 
tions. As we have seen, in primitive society, this 
object is accomplished directly, and, usually, auto- 
matically. In developed law, an intermediate factor 
enters into the regulation of human behavior. This 
intermediate factor is jural relationship. This fac- 
tor is accentuated because law always manifests it- 
self juridically in an abnormal aspect. Where hu- 
man relations are concordant, law remains in the 
background. The great bulk of human activities are 
socially concordant, even when legally discordant. 
When social and legal discordance reach the point of 
asserted conflict, then the appeal is made to one’s 
rights and not to the law. Where the clansman ap- 
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peals to the custom, the modern litigant asserts his 
rights. 

In modern law, we have, therefore, to deal not 
simply with two ideas, custom and behavior, but 
with three ideas, law, behavior, and jural relations. 
Modern law can not effectually standardize behavior 
except by means of jural relationship. Human so- 
ciety has become economically too complex to rest on 
the methods of a primitive clan solidarity in attain- 
ing its ends even in the field of criminal law. Mod- 
ern society requires not only a system of jural re- 
lationships created by law, but also a system of 
courts and executive officers, through whom these 
jural relationships may be protected. Atl the dor- 
mant and undifferentiated functions of primitive 
sociely have been brought into action and have be- 
come specialized. There are legislatures to create 
the law, courts to adjudicate controversies, executive 
officers to initiate prosecutions in criminal law and 
sarry out the orders of the civil courts, and not least, 
an elaborate system of jural relations through which 
all of these specialized activities function to connect 
law and human behavior. 


§ 47. Jural Relations are the Units of Legal Rea- 
soning. Jural relations are for the lawyer what 
atoms and molecules are for the chemist. Every 
legal problem involves a complex of legal relations. 
Every legal decision is an adjustment of legal rela- 
tions. Hvery new law creates new legal relations 
or fixes the conditions upon which such relations 
may be created. All legal operations deal with jural 
relations. 

It will have been observed that these relations are 
sometimes designated ‘jural’ relations and at other 
times ‘legal’ relations. The distinction is that when 
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the relation is thought of in the abstract it is de- 
nominated a ‘jural’ relation, and when the relation 
is under discussion in a concrete application, it is 
denominated a ‘legal’ relation. There is no essential 
distinction otherwise; except, perhaps, that jural 
relations may be regarded as transcendental logical 
forms existing apart and anterior to phenomenal 
manifestations. 

In analyzing jural relations, it is necessary, first 
of all, to discover the rule or rules of law which 
create them. These rules of law, as has already been 
shown, are in a professional sense only hypothetical 
and it follows, since jural relations are the crea- 
tion of legal rules, that jural relations also are for 
professional purposes hypothetical. In the greater 
bulk of human behavior, however, the predicted rules 
are so reliably assumed as to point to virtual cer- 
tainty. Accordingly, the jural relations involved in 
such rules also are correspondingly certain. The 
first step then in legal analysis is to discover all the 
legal rules governing the problem and next to deter- 
mine what jural relations are involved in the par- 
ticular facts. Where the rule and the facts are 
simple, the legal conelusion may be reached without 
any particular emphasis of the jural relation. But 
when the jural situation is complex, it is desirable 
that the jural relations be carefully isolated. Where 
new or novel problems are encountered, it is also 
desirable to isolate carefully the relevant jural rela- 
tions. There is always a certain element of risk in 
shortening the process of legal reasoning by elim- 
inating the factor of jural relationship. This risk 
runs in two directions: (a) the conclusion may rest 
on an unverified, hidden assumption of a jural rela- 
tionship that does not exist; (b) the conclusion may 
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disregard a conflict of jural relations which, if fully 
apprehended, would change the result. 

Every legal problem presents a complex of jural 
relations. The task of the lawyer is to analyze this 
complex into its constituent jural elements. A legal 
problem always presents a fact situation in an his- 
torical series. In this series, the jural relations that 
enter at the beginning may be essentially affected by 
fact-changes so that the legal results will differ from 
point to point. In this respect, the analytical labors 
of the lawyer differ from the analytical work of the 
chemist. The lawyer must account for each element 
in the complex from beginning to end. The chemist, 
on the contrary, usually, in his technical work, has 
only to analyze his substances at one point or at 
different points in a process. 

These general ideas may be illustrated by a rela- 
tively simple problem. A lends his horse to B for 
thirty days, B promising to returm the horse to A 
promptly at the ond of the time. B fails to feed the 
horse properly and after the end of the term when 
the horse is now so ill that he will soon dic, 4 sees 
the horse in B’s custody and tells B he will not ac- 
cept the horse. What can A do? What can B do? 


§ 48. Nature of Jural Relationship. A jural rela- 
tion is one that the law will deal with either directly 
or indirectly. If B owes A $100, there is a legal 
relation between A and B. If B does not pay, the 
law will inflict an evil (sanction) on B for his failure 
to pay. In the last analysis, a jural relation results 
in a restriction of the natural physical freedom of 
motion of a human being. There are two ways in 
which this natural freedom of motion may be af- 
fected. The first way is by compelling or requiring 
motion. This is illustrated by the above example of 
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a debt. The law requires the debtor to tender pay- 
ment. Another way freedom is restricted is where 
a man is required by legal rule to refrain from act- 
ing, as where one owes a duty not to trespass on 
another’s land. All legal duties require the doing 
of an act (i. e., a positive act) or require the refrain- 
ing from doing an act (i. e., a negative act). 


§49. Nomic and Anomic Relations. There are 
two kinds of relations—jural (or nomic) relations 
and non-jural (or anomic) relations. Nomic (from 
nomos = law) relations are based on anomic rela- 
tions, but the technical operations of the law deal 
only with nomic relations. If A lends to B a sum of 
money, the physical series of acts produces a scries 
of physical, psychic, and economic relations between 
Aand B. These relations are anomie, since the law 
does not deal with them directly, but it is because of 
these underlying relations that the law creates nomic 
(i. e., jural) relations. The greater bulk of physical, 
psychic, and even of economic relations are not cor- 
related by nomic relations. Thus, in our law, if A 
promises to lend to B a sum of money, there are 
created a series of physical, psychic, moral, and 
economic relations, but these facts do not create any 
nomic relation, since a bare promise of a loan with- 
out additional facts is not sufficient to put a legal 
constraint on either A or B. A does not owe a legal 
duty to tender the loan, nor does B owe a legal duty 
to accept the loan if it is tendered. 


§50. The Claim-Duty Relation. The first basic 
type of jural relation has already been described. 
It consists of a claim with a correlative duty. If A 
has loaned to B $100, 4 has a claim against B to 
have an equal sum tendered by B, or by someone 
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acting in his behalf. B owes a duty to tender or 
cause to be tendered to A the amount of the loan. 
This jural relation is called a Claim-Duty relation. 
Both the claim and the duty qualify the same act; 
i. c., motion proceeding toward 4d. The motion is 
due from B, but it may be performed by B’s repre- 
sentative. If the motion is symbolized by an arrow 
this relation may be shown by the following dia- 
gram: 


+ 
[4<s] 

Here A is the dominus of the relation and B is the 
servus of the relation. The arrow shows a motion 
proceeding from the servus toward the dominus. 
Since actual physical motion is required by B (or 
on. his behalf) the act (arrow) is shown as a posi- 
tive act. 

If A has a claim against B not to trespass on A’s 
land, the jural relation may be symbolized ag follows: 


[4x] 


Here B’s duty is to refrain, or, in juristic lan- 
guage, to perform a negative act. In a physical 
sense, B is required to refrain from a given motion, 
but there is a convenience in analysis in considering 
the duty as one to do an act (i. ¢., a negative act), 
just as in mathematics there is a convenience in 
reckoning with negative quantities. We say, there- 
fore, in the latter instance, that A has a claim to 
B’s performance of a negative act and that B owes 
to A a duty to perform that negative act. 

It may be observed that when the duty is positive, 
it may be performed by the servus or by his repre- 
sentative. Where the duty is negative, it can only 
be performed by the servus, Where the duty is 
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negative, there may be a violation of that negative 
duty by B’s representative, but in this case, the 
breach of duty is not of the duty above stated, but 
of another duty that B owes to A not to permit A’s 
claim to be violated by the act of B’s representative. 
The two duties are juristically entirely distinct but 
there is an erroneous tendency in legal discussion 
to confuse them. 

In the case of a Claim-Duty relation, it is per- 
fectly clear that there is a legal constraint on the 
dominus of the relation affecting his natural phys- 
ical freedom—he must physically do or refrain 
(i. e., he must perform a negative or a positive act). 


§51. The Power-Liability Relation. We have 
seen that there are two forms of relation—one nomic 
and the other anomic. The law is not concerned 
with anomic relations except as they may bo con- 
sidered as of sufficient social importance to be the 
bases of nomic or jural relations. There are two 
fundamental kinds of jural relations—the Claim- 
Duty relation (already described) and the Power- 
Liability relation (now to be described). 

In a Power-Liability relation, the dominus of 
the relation can act, whereby the act has a legal 
effect upon another person, called the servus of the 
relation. In other words, where one has a power, 
he is able by his act to change the existing legal posi- 
tion of another. If the act is represented by an 
arrow, the Power-Liability relation may be symbol- 
ized as follows: 


+ 
[4> 2] 
The above symbol (graph) indicates a positive 


act; for example, the dominus has the power to re- 
move a trespasser from his land. There are also 
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negative powers. For example, if a disscised owner 
of land has a power to re-enter and does not enter, 
permitting the disscisor to gain title to the land by 
prescription, the failure to act is a negative act. 
This power to act is a jural power because it oper- 
ates to change the legal position of the disseisor. 
Another illustration of a negative power is where 
one having an option to obligate another to a per- 
formance, does not exercise his option, whereby the 
other is released. 


§52, Two Fundamental Jural Relations. It is, 
perhaps, a matter of astonishment when we think of 
the cnormous breadth and depth of the law, with its 
varied subject-matter dealing with property, con- 
tracts, torts, family, inheritance, crimes, adminis- 
tration and procedure, and hundreds of specifie eco- 
nomic aud social relationships, the detail of which 
in our law is represented by thousands of printed 
books of authority, that all the relations embraced 
in this huge mass of situations, words, and ideas, 
reduce Lo just two fundamental clements—the Claim- 
Duty relation and the Power-Liability relation. The 
chemist, to explain the physical world, works with 
upwards of ninety elements, of which a few, such as 
carbon, hydrogen, oxygen, and nitrogen are of chief 
importance for organic life. The legal world seems 
hardly less complex, and yet, everything in it is 
founded on two basic ideas. 

Legal situations are never presented to us in sim- 
ple atomic form. They are like molecules or matter 
in physics. Jural analysis is primarily concerned 
with resolving these masses of legal matter into 
their constituent elements. Other branches of jur- 
isprudence are concerned with dealing with these 
legal substances as they are presented in actual life, 
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as physical substances having certain properties for 
social purposes. The combination of the ultimate 
jural elements results in law, as in physics, in cer- 
tain typical aggregates of relations. If we combine 
one atom of carbon and one atom of oxygen, we get 
carbon monoxide, a gas; if we combine one atom of 
carbon with two atoms of oxygen, we get carbon 
dioxide, another gas of entirely different properties. 
Two atoms of hydrogen and one atom of oxygen will 
produce water. Figuratively, the same phenonenon 
occurs in law. Certain typical combinations of jural 
relations produce certain typical legal ideas, such as 
estoppel, waiver, election, contract, and property. 
The variety of these legal ideas following the chem- 
ical analogy would suggest the impossibility of car- 
rying out the comparison based simply on two ele- 
ments. Ii would require considerable space to ex- 
ploit the idea suggested, but if may be explained 
here that the arrangement of types of Jegal ideas 
corresponding to the varicties of matter in the or- 
ganic and inorganic world, is made possible by ref- 
erence to an element external to the two basic jural 
relations, called in juristic parlance, a thing-element. 
Without this factor, the range of ideas would be too 
limited to encompass the wide range of legal type 
ideas. It suffices here to know that all legal rules, 
all legal discussion, and all legal reality may be car- 
ried back to two irreducible jural elements. 


§53. Why Only Two Basic Relations? This 
question will project itself to any inquiring mind. 
May there not be a further reduction to one ele- 
ment—-a jural protyle? May there not be, in fact, 
three basic relations? And may there not be even 
four basic relations? In point of fact, each of the 
questions put, has found an affirmative answer, 
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There is support for the view that there is only one 
jural relation. This seems to be the view of Punt- 
schart, who asserts that the basic relation is between 
a human being and an external object, legal rules 
being made to govern the varieties of this funda- 
mental type of relation. Windscheid supports the 
view that there are two jural relations. Salmond 
and Pound distinguish three jural relations. Terry 
and Hohfeld enumerate four jural relations. No 
jurist seems to have asserted the existence of more 
than four basic jural relations. The detail of this 
discussion must be put aside here and we shall now 
explain the basis of the affirmation of two basic jural 
ielaiions. For those who lke to explain reality by 
the working of two complementary forces or, as has 
been done by some wuiters, a male and female prin- 
ciple in {he fundamental operations of the world, 
the explanation to follow will no doubt afford a basis 
for imaginative reasoning. We put the explanation, 
however, on purcly logical and practical grounds. 
The immediate effect of law is to regulate human 
conduct. Relation always means in iis logical sim- 
plicity, a fact concerning iwo points of reference. 
There may, of course, be complex relations involving 
three or more points of reference, but these complex 
relations always reduce to two or more simple rela- 
tions where one thing is related to another Philoso- 
phers and logicians call one of these ultimate ele- 
monts a referent and the other a relate. This idea 
of uniqueness and simplicity is the basis of all 
mathematical and logical reasoning, as it is also the 
basis of juristic reasoning. The proposition is fully 
accepted by philosophers and mathematicians and 
it may be accepted by jurists as a premiss for juris- 
tic constructions. That being disposed of without 
entering into the detail of the mattcr, we come back 
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to our other postulate that law governs or attempts 
to govern in one way and another, human conduct. 

Since human conduct must be reduced to a rela- 
tion of one person to another person, we must now 
discover in what way or ways conduct may be mani- 
fested. Conduct means activity or lack of aetivity— 
in other words—positive or negative acts. Since 
there can be but two persons in any relation, con- 
duct can have only two possible directions from the 
standpoint of legal effects. Hither A affects B by 
acting or B affects A by acting. There can be no 
third possibility as between A and B to produce 
legal consequences as between A and B. 

Another consideration, however, enters at this 
point. Juridical law, unlike nature’s law, is always 
auticipatory—it operates only on future conduct and 
it operates only contingently. Nature’s laws, if we 
knew enough about them, might also be found to 
operate in the same manner. These two features of 
juridical law—(a) futurity and (b) contingency— 
may be quickly discerned. Rules are intended to 
govern conduct, and it is apparent that no rule of 
law can govern past conduct. Law can not govern 
even present conduct unless the rule is anterior to 
the conduct, wherefore the proposition of futurity 
in the operation of the rule is manifested. Rules of 
law also operate contingently, since the rule may be 
obeyed or disobeyed. 

The factor of futurity in the influence of rules of 
law on conduct involves two ideas—(a) deferred 
conduct and (b) obligatory conduct. It involves the 
idea of a claim to an act and the duty to perform 
that act. The act, as we have seen, may be either 
positive or negative. This analysis accounts for 
one of the two basic relations. 
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The other relation now remains to be discovered 
from the same materials. Since a duty to act may be 
disobeyed, law in its mission of regulating human 
conduct, must provide some way to overcome the 
results of legal misconduct. This is brought about 
by means of the Power-Liability relation. The 
Claim-Duty relation is a must relation; the servus 
of the relation must do something by command of 
law for the dominus of the relation (e. g., duty to 
tender money or services). The Power-Liability re- 
lation is a can relation. The dominns of the relation 
can do an act with legal effect against the servus of 
the relation (¢. g., power to sue, power to arrest, 
power to oject a trespasser). 

The result of this analysis of legal conduct is that 
there is one case where a person must do an act for 
another, and another case where one can do an act 
against anothor. There is no other possibility that 
can enter into the idea of jural relationship. As 
shown, there can be but two persons in a relation 
and the act which gives the nature of the relation 
can produco legal effects only between these two 
persons. In a word, there can be only one possible 
direction in. a jural relation, j. «., from the person 
acting toward the one acted against. This single 
idea of motion in only one direction is qualified by 
the necessary idea that the motion must be made, or 
by the idea that it can be made. 


§ 54. Constraint in Legal Rules and Legal Rela- 
tions. An immense amount of controversial writing 
may be found discussing the question whether law 
operates only by way of command, or whether it 
does not also permit and authorize conduct. The 
existence of this body of literature can only be ex- 
plained as due to a failure to note accurately the 
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jural relations created by law. It seems entirely 
clear that in one class of cases one must act, i. e., he 
is commanded to act (either positively or negative- 
ly) ; in another group of instances one can act against 
another with legal effect. Law, therefore, creates 
duties and it also creates powers. If B owes A a 
sum of money, the law in effect commands B to pay 
it. If B does not tender payment, A has a power to 
sue. The law does not command 4 to sue and he 
commits no breach of duty to B if A docs not sue. 
The law, moreover, does not cast any duty on B, the 
debtor, in any way to assist in A’s power to sue. 
Here the law simply authorizes. 

The law, therefore, in the regulation of human 
conduct, functions in two ways—it prescribes con- 
duct and it authorizes conduct. But it must be no- 
ticed that when the law authorizes conduct, there is 
constraint, just as clearly as where the law com- 
mands conduct, since the result produced by the ex- 
ercise of a power is a result which must be accepted. 
If the creditor snes, the debtor must suffer the dis- 
advantages of that act. If the creditor holds a chat- 
tel which he has improved for the debtor, the cred- 
itor may continue to hold the chattel until tender of 
payment. The debtor must suffer the disadvantage 
of that exercise of power. This is true in all cases 
of power. 

All lawful powers are accompanied by duties, not 
only (commonly) as to the result, but also as to the 
exercise of the power. There is no duty to assist in 
the exercise of a lawful power, but there is a duty 
not to interfere in the exercise of it. If a creditor, 
having authority, sells a chattel held as collateral 
security, the debtor owes a duty to the purchaser not 
to interfere with the chattel after title has passed. 
Here a duty follows as a result of the exercise of a 
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power. If the ereditor is in the act of selling the 
chattel held as collateral, the debtor owes a duty 
not to interfere with the sale. Here a duty accom- 
panies the exercise of an adverse power. 

In the interaction of Duty and Power, the primary 
emphasis is clearly on Duty, since the object of law 
in regulating conduct is to have its commands car- 
ried out. In this social process, powers are only 
secondary. They exist for the purpose of creating, 
changing, or destroying duties. To use a figure of 
speech, duties are the passive factors and powers 
the active factors of law. Duties show what must 
be done, but powers create, change, and destroy du- 
ties. 

Every jural relation involves constraint. This 
constraint is clearly shown in all duties. In duties 
the constraint is direct. The duty must be per- 
formed. In powers the constraint is indirect. The 
result of the exercise of the power must be suffered 
either by way of creation or modification of a duty, 
or else by the destruction of a duty. The latter ele- 
ment is illustrated by the necessary killing of a dan- 
gerous animal owned by another. The destruction 
of the animal is also the destruction of the duty owed 
to the owner of it. The process of interaction of 
Duty and Power (the active elements of their re- 
spective relations) may be likened to the forward 
linear movement of a wheel divided into two seg- 
ments. As one segment rises and declines, the other 
segment declines and rises correspondingly. As the 
moving wheel progresses, new fields of space are 
reached where new segments of space corresponding 
to Duty and Power are attained. 

It has been shown that the two possible types of 
jural relations both involve an element of legal con- 
straint. Since these two relations are produced by 
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rules of law, the rules of law also constrain. This 
alone does not prove that all legal rules have a con- 
straining force, but this conclusion does follow from 
the fact that the sole purpose and effect of rules of 
law is to create the two jural relations of Duty and 
Power. 


§55. The Field of Freedom. The controversial 
literature referred to above also includes, in addi- 
tion to compulsory conduct (duties) and authorized 
conduct (powers), the field of permissive conduct 
(freedom). Now it can not be denied, that’ freedom 
is a different idea from duty or authority (power). 
It can not be denied, either, that it is a species of 
conduct. Yet freedom (as the external side of will 
or liberty) is not in the area of law. Law deals only 
with the field of constraint; it does not include the 
wider field of non-constraint. Hach art, scicnee, and 
discipline marks out its own affirmative content. 
Sometimes the border lines of contiguous fields of 
art and science are not very clear. Thus, it is not 
easy to separate sharply the fields of botany and 
zoology or of physics and chemistry. This is a de- 
fect suffered by all departments of knowledge which 
deal with material reality. It does not, however, 
hold for the mental sciences or for a science which 
may be built up on mental postulates. There is no 
difficulty in sharply separating the elements added 
to arithmetic, of algebra, or of geometry. Likewise 
in law, there is no difficulty in separating distinctly 
the areas of conduct affected by State constraint 
from conduct not affected by State constraint. There 
is not the slightest difficulty in differentiating free- 
dom from duty and power. There is no obscure line, 
since the conceptual elements are entirely clear. 

The possibility of this separation of content, and 
even of sharp separation, between constraining con- 
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duct and non-constraining conduct is hardly contro- 
verted, but the view is sometimes argued that free 
conduct is as much a part of law as constrained con- 
duct. It does not seem difficult to show that this 
position is incorrect. To illustrate, a writer may 
use his pen to write upon his paper. Nothing will 
be found in the law that commands the act or which 
prohibits it. It is free conduct. There is no con- 
straint to write or not to write. Whether the writer 
writes or whether he does not write, does not pro- 
duce any legal effect, either upon him or upon any 
other person, assuming that what is written does not 
have that effect for purposes of copyright, libel, ete. 

But it is said that many instances will be found 
in reported cases, and even in statutes and codes, 
where free conduct is mentioned. It is sufficient to 
say that when free conduct is discussed it is only for 
the purpose of excluding it from law. It will also 
be discovered if any such instance is examined in 
detail that the very process by which free conduct is 
excluded is one which operates with a jural relation. 
If A sues B on an unfounded claim, the court con- 
strains A from proceeding, because he has violated 
a legal duty. In this instance, and no stronger one 
can be found, the free conduct does not even come 
directly before the court. The court’s function, as 
a court, is fulfilled when it pronounces upon the 
plaintiff’s illegal conduct. The effect, of course, 
practically is to show judicially that the defendant’s 
conduct was free conduct. 

Law is simply a method of protecting freedom. 
The whole purpose of creating the right of owner- 
ship, for example, is to protect the freedom of the 
owner in what he owns. If the owner of land plows 
the land, the act, for legal purposes, affects no one 
but the owner himself. There is lacking that double 
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point of reference which is necessary for a relation. 
The owner’s freedom is protected by duties of 
others not to interfere with the land or with the 
owner. These duties are also fortified by powers. 
If a trespasser invades the land, the owner has the 
legal power to eject him, or the legal power to sue 
for the trespass. 

The domain of freedom is protected by the wall of 
jural relations. It also marks the boundaries of law. 


§56. Reciprocal Forms of Jural Relations. We 
have seen that there are only two basic jural rela- 
tions. Our object here is to show that each of them 
has one reciprocal form, thereby producing two 
derivative jural relatious. 


The Immunty-Disability relation. If B owes A 
the duty not to invade his domain of freedom by 
committing a fraud, the relation may be shown by 
the following graph: 


[ais | 

Here 4 is the dominus and B is the servus of the 
relation. The content (act) of the relation is nega- 
tive, as shown by a minus arrow. B is constrained 
by law to perform a negative act affecting A. Since 
all matter is in constant motion, and since human 
beings likewise exhibit bodily and mental movements 
during the whole period of life, the duty in effect is 
affirmative as to B. B must so control his move- 
ments as not to work a fraud on A. Fraud may be 
accomplished by silence and inaction, as well as by 
speech and action. The graph shows that B owes to 
A a negative duty, which, by hypothesis, is taken to 
be a duty not to harm A by frand. 
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The same idea may be expressed in a reciprocal 
form, as follows: 


+ 
[41 <2] 

The inner bracket opposite A shows that the act 
can be obstructed. When A can claim a duty to per- 
form a negative act, he can, also, with the law’s sup- 
port, obstruct the positwe form of the same act. In 
other words, if B owes A a duty to perform the 
negative act, he is at the same time disabled by law 
(because of his duty) to do the positive of that act. 
The relation last shown is called an Immunity-Dis- 
ability relation. 4 has an immunity from the posi- 
tive act (fraud) and B has a disability to do the 
positive act. 

Every Claim-Duty relation reciprocates with a 
corresponding Immunity-Disability relation. The 
veverse is also true. In professional speech, this 
reciprocation of ideas is not commonly employed. 
Usually one of the forms is selected in advance, due 
to habit, and it has not been recognized that in fact 
one form is exactly equivalent to another in legal 
effect. Where the term Immunity is used by lawyers, 
instead of the term Claim (or Right), with which it 
reciprocates, usage has confined it to the positive 
form. Thus, lawyers speak of immunity from ar- 
rest, or immunity from a wrongful levy. It may be 
quickly seen and verified that this immunity is only 
a claim to the contrary form of act. If a man is 
immune from arrest, he has a claim that he shall not 
be arrested. There is a correlative duty not to make 
the arrest, and, likewise, a disability to make the 
arrest. 

This idea of reciprocation in designating jural re- 
lations is not a refinement introduced by jurists, but 
is a natural development in legic speech. The ex- 
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planation for this duality, perhaps, is that it is easier 
for the mind to focus on affirmative (positive) acts 
than on negative acts. The mental obstruction here 
appears to be analogous to the difficulty of manipu- 
lating minus quantities In mathematics. 


The Privilege-Inability relation. If A has a power 
to enter B’s land by way of license or easement (e. g., 
right of way) the relation as expressed may be 
shown by the following graph: 


+ 
[ 4>.B 

Here A is the dominus and B is the servus. The 
content (act) of the relation is positive, as shown by 
the plus arrow. A may invade B’s domain of free- 
dom by doing a positive act; 1. e, A may enter on 
B’s land. B is constrained to suffer A’s act of en- 
try;i.e., B must permit A to enter; i. ¢., he is liable 
to have the entry made. The same idea may be 
symbolized by a reciprocal graph, as follows: 


[4i>a] 

The inner bracket opposite’ A shows that the act 
can be obstructed. In other words, A, with the sup- 
port of the law, can decline to perform the negative 
act, i. e., of not entering on B’s land. Except for 
his license or easement, A would owe a duty to B not 
to enter. By virtue of the license or easement, A can 
do the very thing that otherwise would have been a 
breach of duty. A’s legal advantage here is called a 
privilege, and B’s legal disadvantage is called an 
inability. A has a privilege to decline not to enter 
B’s land, and B is unable to require the negative act 
of not entering. 

It may be quickly verified that in the two graphs 
last above shown, the power of A is exactly equiva- 
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lent in legal effect to his privilege. It may also be 
seen that B’s liability to have the entry is exactly 
equivalent to his inability to prevent it. 

The latter form of reciprocation is somewhat more: 
difficult than the first one, in that a negative content 
is emphasized in a positive form. Thus, ‘privilege 
to enter’ really means, as the symbol shows, ‘privi- 
lege to not not enter.’ It involves a double negative. 
The expression conventionally used combines the 
idea of privilege (as an exemption from duty) with 
the idea of power. 

All powers reciprocate with privilege, but the 
tendency in professional speech is to confine the 
term privilege to forms of power which confer a 
special advantage on the dominus not enjoyed in 
gcneral; in other words, exemption from duty where 
duty is the normal situation. 


§ 57, Common Denominators. We have up to this 
point isolated two basic jural relations having two 
reciprocal forms. These four forms of relations 
necessarily require eight terms to designate the 
legal advantages of the dominus and the legal dis- 
advantages of the servus. The common denom- 


inators may now be introduced by the following 
table: 


ie, Claim — Duty : 
Authorities Power — Liability Respousi- 
Rights. Immunity — Disability’ bilities \ Ligations 
Exemptions Debilities 


Privilege — Inability 


This table, containing fourteen terms, will enable 
us to designate any legal relation which can or does 
exist. It also enables us to express these ideas in 
two generic orders of synonyms. It also enables us 
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to express the negation of any particular legal rela- 
tion in the same way. 

It needs to be stated that this particular arrange- 
ment of terms is accepted in detail and without ex- 
ception by only a few persons and that in actual pro- 
fessional discourse, several of these terms (the ones 
in italics) have not been used at all as terms of art. 
It must also be observed as a matter of caution that 
in professional discourse all of the terms actually in 
use have a flexible operation so that it is often diffi- 
cult to identify the particular legal relation under 
consideration. This situation especially as to these, 
the primary terms, is very unfortunate and doubt- 
less results in many instances in faulty technical 
operations. 

The process of legal reasoning is one dealing with 
words as symbols of thought. There is already so 
great a degree of separation between symbols and 
reality that great pains must be exerted to use sym- 
bols as accurately fashioned and applied as possible, 
to avoid a greater margin of possible error. The 
suggestion is unthinkable that because at the pres- 
ent moment there is no generally accepted system of 
terms for the basic jural relations that no effort 
should be made to find such a system. Legal reason- 
ing can be reduced to a more reliable method than 
now prevails and the question whether the above 
formulation of terms is likely to be accepted by 
practicing lawyers is of no importance whatever. 
If it is an accurate formal schema of the basic ideas, 
that in itself suffices, since it may be employed by 
anyone who is willing to take the trouble to master 
it for his own private use in an analysis of legal 
problems, even though in the communication of legal 
ideas it may be necessary to translate the terms and 
the process of using them into another less accurate 
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medium of thought. One might just as well say that 
if algebra were now just discovered that no one 
should use it because the universal custom is to use 
arithmetical symbols. 

Reverting now to the above table of fourteen 
terms, we may notice in detail some of its features. 


Fundamental Relations. As has been stated, there 
are two basic relations—the Claim-Duty relation 
and the Power-Liability relation. These two funda- 
mental relations may be mechanically transformed 
into two other relations. By reciprocation the 
Claim-Duty relation is an Immunity-Disability rela- 
tion; and similarly the Power-Liability relation be- 
comes a Privilege-Inability relation. This process 
of reciprocation is an important one in that it ena- 
bles us to view any given single legal relation from 
the angle most casy to understand and with terms 
necessary to express the precise idea which arises. 
In juristic analysis, especially a juristic analysis 
expressed by graphs in a linear serics (to be shown), 
it will be convenient to expross all jural relations 
simply in the two basic forms, transmuting the two 
other derivative forms by reciprocation. This 
method should, however, never be attempted until 
all the forms by frequent manipulation of them be- 
come thoroughly familiar. 


Correlatives. Claim and Duty are correlative. 
They refer in any given jural relation to preciscly 
the same content (act). If there is a Claim, there 
must be a Duty. If there is a Duty, there must bea 
Claim. It is impossible that either idea can exist 
alone, since a relation can not exist without two 
terms. 

Some writers suppose that while Duty is a normal 
correlative of Claim, there is an abnormal correl- 
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ative of Claim in Wrong. In Blackstone’s Com- 
mentaries the basis of classification is Rights 
(claims, etc.) and Wrongs. In Blackstone’s day the 
ideas of jural analysis were in their infancy, at least 
in England, and the backwardness of these ideas 
even now is due primarily to our literary traditions. 
The language of the books we read is the authori- 
tative basis of our spoken language. 

A Wrong is not a terminal element of a legal rela- 
tion of any sort, and the contrast of Duty and 
Wrong is entirely erroneous. There can be no such 
thing as a Wrong relation. There are no other kinds 
of jural relations beyond those above set out. A 
Wrong is simply a kind of act. When done, it cre- 
ates one or more of the legal relations enumerated. 
A wrongful act may, however, be the content of a 
jural relation. Thus, A has the power to commit a 
battery on B. 


+ 
(4+ 38) 

Here the content of the relation is a wrongful act. 
B is liable to suffer the disadvantage of having a 
tort committed. 

Doubt will arise whether such a relation should be 
called a jural relation. Since a wrongful act will 
have legal consequences, it is not only convenient but 
necessary to take note of relations with an unlawful 
act. The practical manifestations of law in the 
courts are always concerned with abnormality. 
Law as administered by the courts is comparable to 
surgery; it deals only with pathological conditions. 

Hach of these four groups of jural relations has 
two correlatives. Where they are spoken of sepa- 
rately they may be called jural terminals. Thus, the 
jural terminal, Claim, has for its correlative the 
jural terminal, Duty. 


§ 57] COMMON DENOMINATORS 259 


Denominators. In the above table there are six 
common denominators. Four of them (Authorities, 
Responsibilitics, Exemptions, and Debilities) are 
mediate. The remaining two (Rights and Ligations) 
are ultimate or the highest common denominators. 
All jural relations reduce in their ultimate terms to 
Rights and Ligations. 

In literature, synonyms are used for emotional or 
esthetic effect. To some extent the denominators 
may serve the same purpose, but their scientific 
function is to enable us accurately to group and sepa- 
rate common legal ideas. 


Cross Conversion. The mediate denominators 
may be made to serve another very useful purpose. 
They may be used as affirmative terms to express a 
negative. Suppose we wish to say that a man ‘‘has 
no claim to a performance’’ in another form of 
words. If he has no claim, then he has no authority. 
No authority is a Debility. We may, therefore, say 
that the man is ‘‘under a debility,’’ etc. If one could 
become hardened to it, we might say even more com- 
pendiously ‘‘he is Debile,’’ ete. Again, if a man is 
not under a Debility (in a given situation) he has 
Authority. Or again, if he is not under a Disability, 
he has Authority. Again, if a man is free from 
duty, he is Exempt. Again, if he has no immunity, 
he is Responsible. 

This process, which may be called Cross Conver- 
sion of Negatives, needs no justification. It is a 
method by which legal language can be enriched 
without the risk of inaccuracy. One has but to ob- 
serve what may be observed in the prevailing usage. 
In this aspect, it is simply chaos. This process is 
called Cross Conversion for this reason: If an X 
is drawn and the mediate denominators are placed 
at the points of the X in the same arrangement as 
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shown in the above table, the term of conversion is 
mechanically found at the opposite point. 

An important word of caution is necessary here. 
The specific terms, Claim, Duty, etc. may be terms 
negated but they must never be used as the products 
of conversion. For example, we can never say that 
the absence of claim or power or authority is dis- 
ability or inability. We are restricted for this in- 
stance to the term Debility. In other words, where 
Cross Conversion is used it must result in a mediate 
denommator. But we may start from a specific 
term such as Claim or Inability, or we may start 
from a class term such as Exemption or Responsibil- 
ity. Logical word analysis of these terms will show 
that the process of Cross Conversion is logically 
accurate. One example will suffice. If a man has no 
Debility in a given reference he must have Author- 
ity in that reference. 


§58. Forms of Negation. We have dealt last 
above with the process of Cross Conversion. The 
essence of this process is to take a negative of a 
specific or of a class term and to transform it into a 
positive term. The product of conversion will al- 
ways be a class term limited to the mediate denom- 
inators. It is a linguistic device for enriching the 
field of our terms without multiplying them. The 
problem here is remotely analogous to the problem 
of inflected and analytic languages. The English 
language in its early stages was an inflected lan- 
guage like Latin and Greek. It has now become 
analytic and agglutinative. 

For the process of Cross Conversion we might 
substitute a new set of terms to express the products 
of conversion. But these terms would need to be 
invented, or in the alternative, existing words would 
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need to be appropriated to serve these functions. 
This would be allowable but it would multiply the 
apparatus of operative terms. We believe the 
method adopted is preferable. When we say this, 
we have no expectation that any system created by 
logical methods such as the process of Cross Con- 
version has the slightest measurable prospect of ac- 
ceptance, but it may still serve a very useful pur- 
pose for individual thinking and analysis, since it 
ministers both to an economy of ideas and to ac- 
curacy in their manipulation. 


General Negatives. These negatives are very 
simple. They are constructed by adding simply the 
word ‘no’ or ‘not’ to any one of the fourteen terms 
in the above table. Thus: No-Right, No-Authority, 
No-Claim, or No-Ligation, No-Responsihility, No- 
Duty. A general negative never directly indicates 
another legal idea; its sole function is to exclude a 
legal idea. In this respect, it is not different from 
the negative used in Cross Conversion. If we say 
‘No-Duty’ the idea in effect is the same as saying 
‘exempt from duty.’ There are different shades of 
meaning in the collateral reference but nothing 
more. It is seen also that the negative expressed by 
the process of Cross Conversion is more complex 
since it employs two terms in the table to state it. 
There is no difficulty in quickly getting accustomed 
to the process and it will be found helpful for pre- 
cision in making a statement of a legal situation. In 
addition to these two verbal forms of negation, there 
is still a third, now to be explained. 


Juristic Conversion. Juristic conversion is the 
transmutation of one specific legal idea into another 
specific legal idea. Suppose that A has an easement 
of travel to pass over B’s land. Were, with refer- 
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ence to the act in question, A has (or owes) to B no 
duty (general negative); A is exempt from duty to 
B not to pass over B’s land (cross conversion) ; A 
has a privilege to pass over the land (juristic con- 
version). 

Hach of these statements is entirely accurate and 
each one precisely expresses the legal truth on the 
facts assumed. Flach form may have its convenience 
and also its need. The latter form (juristic con- 
version) expresses at one stroke both a negative 
(i. e., here, of a duty) and also the affirmation of a 
specific capability (i. ¢., privilege). 

Juristic conversion is limited to the eight central 
terms in the above table. It is a more complex form 
of cross conversion. Each of the eight central terms 
may be transformed into another definite one of the 
remaining central terms. 

The process of juristic conversion, while some- 
what complex in analysis in detail, may very easily 
be used in a mechanical way with unfailing accuracy. 
Note the following diagram: 


a ep[ ves] 4 
0) 4[p>s] 2 
+ 


In the first graph there is shown a Claim-Duty 
relation. The act may be either positive or negative, 
depending on what the act (content) is. The second 
graph shows a Power-Liability relation where the 
content may be either negative or positive. 

Let us take the example last put (A’s easement 
against B). A is the dominus (D) of the casement 
relation and B is the servus (8S). A owes B no duty 

‘not to pass etc. This negatives the existence of the 
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first graph. Necessarily, if A does not owe a duty 
not to pass ete, then 4 has a power to pass. This 
is an affirmation of the existence of the second 
graph. Now we could rest here and the result would 
be correct, but there is a well established practice 
of legal language to express the same Iegal note 
with a different legal overtone, A’s capability in- 
stead merely of being called a power, is called a 
privilege. .4 owes B no duty not to pass ete.; there- 
fore, A has a privilege to decline not to pass. This 
is illustrated by the following graph: 


Alp1i>s|B 


This is one of the most difficult of the preliminary 
operations in jural analysis and care should be taken 
to master the problem with complete insight. Here 
it will be seen that the negation of a specific duty is 
the exact jural negative of the privilege to decline 
not to pass. It must be declared that the unusual 
complication of this locution is not the invention of 
any jurist. It is a curious verbal phenomenon which 
has unconsciously grown up in legal parlance. It 
may be said to manifest a spirit of legal logic work- 
ing in our ideas and our words without conscious 
intervention. The only part that any jurist has had 
in it is to discover the hidden logical meaning of the 
phenomenon. 

In law, as also in algebra, for example, we take 
the trouble once to understand how and why our 
formulas are constructed and thereafter we are con- 
tent to fall back on the formula when we find the 
need to use it, without reanalysis. The quick me- 
chanical formula for transmuting the negation of 
any one of the eight central jural terms is to change 
the direction of the act and to attach to it the re- 
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cessive bracket or to eliminate it if the first term 
had it. Let us now test the formula by taking an- 
other central term for conversion. Suppose A is 
immune from arrest by B. The graph is: 


[4ixz] 


We want to find the specific term that is the jural 
negative of A’s immunity. Following the formula, 
we reverse the act (and the parties) and climinate 
the recessive bracket, resulting in— 


L pag | 


By this manipulation, A’s immunity is converted 
into A’s liability and B’s disability is converted into 
B’s power. The result is correct, since it is clear, 
if A has no immunity against arrest by B, that B 
has the power to arrest A, and that A bears the lia- 
bility to be arrested. The contrary, also, is equally 
true. If B has no power to make the arrest, then A 
is immune against the arrest. 

The process of juristic conversion is directly con- 
nected with the process of reciprocation. Without 
reciprocation, the process would be very simple. No- 
Duty would be power simply and No-Claim would 
be liability. This will be seen by inspecting the fol- 
lowing diagram: 


al ee] 


a [ase | 


Taking again the easement example, if A does not 
owe B the duty not to enter, then A has the power 
against B to enter. There is one difference here— 
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the sign of the act changes. The duty act negated 
was negative; the power act necessarily affirmed is 
positive. Where the conversion is fully carried out 
as earlier shown, the sign of the act does not change, 
but the same effect (i. e., change) is produced by the 
recessive bracket. 

If the reader, perchance, becomes wearied over 
these manipulations, it may be stated, that they can 
not be avoided, since they are inhcrent in the play 
of legal ideas. Moreover, any science, as a price of 
certainty and reliability, must resort to similar 
forms for expressing reality. Algebra, with which 
there are certain resemblances in jural analysis, 
demands similar patience in becoming acquainted 
with its symbols and formulas for its own operations 
before we can make use of it. 


§59. Jural Facts, In jural analysis, it is neces- 
sary to deal not only with jural relations, but also 
with jural facts. Jural facts are the jural causes 
of jural relations. No jural relation can come into 
existence without a precedent jural fact to create it. 
All jural relations (rights) have two life phases. 
They are born and they die. There is no exception 
to this rule. Some rights, however, grow or de- 
crease, considered as complexes. 

These points may be illustrated by a familiar ex- 
ample. When a person is born, he becomes invested 
with the right of corporal integrity. This right may 
be considered as a complex or it may be considered 
as a simple, unitary right. In the complex right, the 
person born is the dominus of the right, but the 
servi will be all other human beings. There will be 
similar negative duties converging from all other 
human beings to the dominus. There will be the 
human beings then born and the human beings born 
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later in the lifetime of the dominus. The right of 
corporal integrity is constantly growing in bulk, as- 
suming that the population constantly increases, but 
it is also constantly changing, since human beings are 
constantly dying and other new human beings are 
constantly coming into existence. It is a matter of 
convenience to look upon this right in this fashion, 
since the main thing is the corporal integrity itself, 
and the object of the right that protects it, is to 
create a legal situation where others do not in- 
terfere. Until a human being does interfere, the 
duty terminal is practically of no importance. 

If now we regard the right of corporal integrity 
analytically, we will find that it consists of countless 
two-pole relationships, each one having a dominant 
pole, represented by the human being just born, and 
a servient pole, represented by one single human 
being. In other words, the person born will be in 
separate legal relationship to each other person. 
Here it is clear that these countless separate rela- 
tions are appearing and disappearing in every 
moment of time, They are unreckoned and prac- 
tically of no importance until one of these human 
beings interferes, when the situation becomes a mat- 
ter of the highest importance. Until the moment of 
interference, the emphasis is not on persons but on 
the object of the right. Factual differences of op- 
portunity to interfere are wholly disregarded. The 
man who lives at Cairo, Illinois, owes the same 
duty to a child just born at Chicago, as does the man 
living upstairs. 


Acts and Events. Acts. Jural facts fall into two 
classes—acts and events. <A jural act is the result 
of human action plus rules of law, which immediately 
create a jural relation. Thus, when B makes an 
offer of contract to A, if A ‘accepts’ the offer, the 
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‘acceptance’ plus the rules of law that apply, creates 
a legal relation between A and B. This situation 
may be described by symbols, as follows: 


(1) (2) (3) (4) (5) 
Power to offer Offer Powertoaccept Aeceptance Contract 

+ + + + + 
(a4) B>A (4>s) A->B [sce | 
promise for act act tet 


In the above linear graph, we have the proposition 
of an act of A, done for the promise of B. The re- 
sult is a contract binding B to A to perform an act. 
It will be observed that in the series there are three 
legal relations and two jural acts. Hach of the two 
jural acts (Nos. 2 and 4) is followed directly by a 
legal relation (Nos. 3 and 5). 

The direct effect of the offer (No. 2) is to create 
(No. 3). The direct effect of the acceptance (No. 4) 
is to create the contract (No. 5). 

As a collateral issue, it may be noticed that the 
term ‘acceptance’, although in settled use, is not an 
accurate one. This can be quickly appreciated by 
examining the above diagram. It is clear that the 
offeree (A) does not ‘accept’ anything. It must also 
be noticed that the term ‘contract’ is used here in the 
sense of a legal relation. There are in use other 
variant meanings. 


Legal Act. We have shown above the meaning of 
jural acts. There is a slight departure in the mean- 
ing of legal acts. The departure consists in elim- 
inating the juridical element, i. e., the element of 
legal rules. A legal act is a physical result (not an 
event) which the law will act upon. Thus, in the 
above contract illustration, when A performs the 
act required by B, the result of this act by 4 in con- 
nection with the proposal made by B is a legal re- 
sult; i.e. it is a result which the law will act upon 
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by creating the ensuing contract relation. The 
distinction between ‘jural’ acts and ‘legal’ acts is 
substantial and practical, since the important ques- 
tion always is whether the result (i. ¢., the fact situa- 
tion) is one that the law will act upon. The matter 
of controversy is whether there is a legal act. A 
result is presented by evidence for consideration by 
the court. That result may be generative of legal 
consequences or it may not be. The first step is to 
determine whether a legal act is found. The distine- 
tion, therefore, between ‘jural’ acts and ‘legal’ acts 
is purely procedural. Jural acts are never in ques- 
tion; they are the results reached after the questions 
of evidence and legal rules are settled. 

The term ‘legal’ igs not synonymous with lawful. 
If A commits a battery on B, A’s act is a ‘legal’ act 
and it is also an unlawful act. 


Physical Act. Physical acts are entirely different, 
from legal or jural acts. In the strictest sense, a 
physical act is a movement of a human being, having 
external effects. In a word, it is any movement of 
human tissue which affects another. The beating 
of the heart is not a physical act, but the movement 
of the tongue which utters slanderous words is a 
physical act. 

The term ‘physical’ act is of no importance except 
for the purpose of fixing responsibility. The great 
difficulty, in general, is in determining the pattern of 
liability and not in finding causation. The fact situa- 
tion, while very often controverted, does not present 
in itself the difficulties of fixing responsibility. The 
real difficulty is in finding the standard or the rule 
applicable to the facts. The starting point in any 
analysis of jural causation is always a result which 
is, or which is asserted to be, a legal result, and, 
therefore, the cause of a jural relation. 
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There is in current use everywhere the term ‘prox- 
imate cause.’ This term is employed to find in a 
chain of causes the significant one for the purposes 
of responsibility. The assumption underlying the 
process of discovery is that the causal chain of 
physical facts will disclose the ‘proximate’ cause 
which may be physically near or remote from the 
harmful result. Professor Green has already ex- 
posed the falsity of this course of reasoning. The 
thing sought for is not in the physical facts but can 
be found only in the rules or standards of law. It 
is, in the last analysis, a determination whether a 
harmful result is a legal act for which some one is 
legally accountable. Causation is infinite and in- 
definable. The term ‘proximate’ cause can only use- 
fully indicate the summation of the factors upon 
which liability is predicated, but since it is not under- 
stood in that sense, it can, with distinct advantage, 
be abolished from legal terminology. 

Physical acts do not have a positive and negative 
form. There are only positive physical acts. Legal 
acts and jural acts, on the contrary, have both a 
positive and negative form. If A’s servant B, in 
the course of duty, inflicts a harm on C, the physical 
acts are the muscular movements of B. The legal 
act (e. g., harm to C’s chattel) is B’s positive legal 
act because it is traceable to B in a chain of physical 
motions. Assuming that A is responsible, the harm 
is not A’s positive legal act, but it is his negative 
legal act. The utility of this distinction lies in the 
fact that A is legally responsible. It is desirable in 
jural accounting to work out this responsibility on 
the basis of acts, and, since the act (i. ¢., the harm) 
is not A’s positive (legal) act, it must, on that basis, 
be A’s negative legal act. 
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This use of terms will be best made clear by an 
example. Suppose that B owes 4 a performance and 
that B does not perform. Here, since there was no 
performance, there is no relevant physical act. 
There was a negative legal act (i. e., the result of 
non-performance). There was also a negative jural 
act (i..e., a negative legal act resulting in liability). 

Let us put another example. B owes A a duty 
not to harm him corporally. Suppose B is driving 
a train now in motion, and, later, A is discovered in a 
position of danger and that B can obviate the peril 
by a physical act (¢. g., stopping the engine) and 
that if A is harmed, B will be responsible. There 
is no physical act when the situation reaches the 
cirele of relevant facts. That B started the engine 
many miles away is not of any legal importance ex- 
cept to fix the fact of duty to act physically later. 
When the engine was started by B, he already owed 
A a duty not to harm him, but the later facts created 
an entirely new and different duty. The first duty is 
ealled an unpolarized duty—it involved a negative 
jural act, not owing any more to 4 than to other 
persons. But when the situation of danger presented 
itself, a new duty arose to do what could reasonably 
be done, if the doing of it would obviate the harm. 
This new duty was a polarized duty owing by B to A 
and not owing to any other person. B did not act 
when the peril became apparent and harm resulted. 
There was no relevant physical act by B. The legal 
act was negative both as to B and to A. B is re- 
sponsible and A is the dominus of a (new) claim to 
be compensated. 

In the last example, the interesting point to note 
is that if we posit the unpolarized negative duty as 
the basis of responsibility, that negative duty was 
violated by a negative legal act. Duty and violation 
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of duty are legal contraries and this logical fact in- 
dicates that the analysis needs further reduction. 
We do not find that logical discordance if we posit 
the polarized positive duty. 

This explanation necessarily somewhat abstract, is 
a matter of the greatest practical importance for 
legal analysis, since the legal situation can not ac- 
curately be analyzed if the premisses are not clearly 
understood. The point made also shows how pure 
logic and pure jural analysis may be serviceable— 
and even necessary—in familiar legal operations 
which often, because of their familiarity, are ac- 
cepted as correct when they embody serious and 
dangerous assumptions which may and do lead to 
technically and socially unjustifiable results. 

Events. Jural relations are created and destroyed 
not only by legal acts but also by legal events. Acts 
and events are often inseparably connected so that 
it is not easy to separate them. It has been said that 
acts are those facts subject to the control of the 
human will and that events are the facts not so sub- 
ject. This formula, however, has a deceptive clarity 
and it will be found that its terms are undefined and 
probably also are indefinable. 

The difficulty of finding a distinction may be seen 
in the following examples. A man incites his dog to 
attack another’s dog, whereby the dog attacked is 
killed. Is the death A’s act? A man carelessly over- 
heats his furnace and the house, covered by insur- 
ance, burns. Is the destruction of the house his act? 
P says to A, I make you my agent to sell my horse. 
Assuming that a power of agency is now created, is 
the existence of that power in A the act of P? A 
boy puts a coin on the steel rail of a railroad; a train 
comes along and flattens the coin. Is the result the 
boy’s act? A man takes poison and dies therefrom. 
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Is the death his act? A man plants grain in fertile 
ground and a crop springs up. Is the result his act? 
A man builds a house in a place visited sometimes 
by cyclones. A cyclone destroys the house. Is the 
result the builder’s act? A railroad gate tender 
falls asleep at his post and a fast train kills a man 
passing over the crossing in reliance on the signals. 
Is the death the tender’s act? 

Here we need to notice again the kinds of acts. 
A physical act can be only positive. The limits of a 
physical act are narrow—it is a movement of some 
part of the human body. The physical act is not 
what is contrasted with events. There is left, there- 
fore, for contrast only the legal act or the jural act. 
The choice falls to legal acts, since jural acts contain 
the irrelevant (here) element of legal rules. The 
solution of the problem, in a word, is that an act 
is that which is or can be the content of a qural rela- 
tion. Events by elimination are all those other facts 
not products of a jural relation which create or 
destroy jural relations. 

Tf lightning strikes a building and it burns, the re- 
sult is an event and not an act, since the fact was not 
the content of a jural relation. If the building was 
insured against the loss, the insurer falls under a 
duty to tender the indemnity. This duty was fixed 
by the event, but only as a collateral result. 

If a man kills himself, the death is not his act since 
at that moment there was no legal relationship. The 
physical act here is clear (e. g., shooting), but a legal 
act is wanting. Death by suicide, therefore, is an 
event. 

Among the important kinds of legal events are 
birth, death, the passage of time, ripening of fruits, 
and destruction of goods by the elements. There is 
also an important class of events which may be called 
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juridical facts (e. g., the coming into existence of 
legal relations). It is the combination of these events 
with the products of human behavior or the effects 
produced by natural causation which produces legal 
phenomena. 

In sum, there are events which are never the con- 
tent of jural relations; acts which are always the 
content of jural relations; and juridical facts which 
give effect to the changes in human society produced 
by nature or by human behavior. 


§60. Elements of Jural Relationship. If we 
examine the graphs of jural relations already shown, 
we will find obviously two chief elements in each 
relation: (a) two persons; (b) an act. 

A jural relation may be figuratively regarded ag 
a form into which can be poured all of the facts of 
legal reality. Since this form is capable of holding 
so great a variety of legal matter, it is important 
to study its parts and to name them for the purpose 
of being able to deal accurately and understandingly 
with the products that come from it. 


Poles. Each legal relation (i. e., product of the 
form) will have two poles because the jural form has 
two poles. All legal relations, therefore, are dypolic. 
There is a dominant pole represented by the 
dominus, and a servient pole represented by the 
servus of the relation. 


Polarity. Since each pole is represented by a 
legal person, each pole must have polarity, meaning 
by this that there is a legal person at each pole. The 
polarity of one pole is the dominus; the polarity of 
the other pole is the servus. In actual legal rela- 
tions, the polarity is represented by the actual legal 
persons who are legally related, 
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Ii will be noticed that the dominant polarity is put 
at the left and that the servient polarity is placed to 
the right of each relation. It might have done the 
other way, but it would have been troublesome, since 
we write from left to right, and since all active legal 
processes proceed invariably from the dominus. No 
jural act is ever performed by the servus of that 
relation. Thus, the servus of a duty never performs 
the duty-act as servus, but always as the dominus 
of a power. Jn other words, the only way a duty can 
be performed is by way of power to perform it. 


Terminals. Wach jural relation is accompanied 
for purposes of spoken language by such terms as 
Claim, Duty, elec. These are the terminals of jural 
relations and of specific legal relations. There are 
four basic jural terminals falling into two basic 
classes of correlatives (e. g., Claim and Duty). 
There are also four derivative or reciprocating 
terminals falling likewise into two other classes. 

The mechanical features of the form of jural re- 
lationship having been named, we may pass on to the 
elements. 


Acts. Hach jural relation ‘contains’ an act. That 
is what is meant by the ‘content’ of a jural relation. 
This way of putting it has gained some currency and 
it might be disturbing to suggest a change of term. 
Of course a jural relation is not a material substance 
and it can not contain anything. A jural relation is 
purely conceptual and the act is the function of the 
relation. The other features of a jural relation con- 
sidered as a form or mold remain constant—the 
poles and polarity do not change as legal fact situa- 
tions are poured into the mold, but the function of 
the relation changes in the various ways already 
shown by the kind of fact material which is en- 
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countered. This will produce, correspondingly, a 
change in the terminals but always within narrow 
formal limits, since there are only two basic rela- 
tions. The fact situation will be one of Duty or of 
Power, but the scope of the duty or of the power will 
change with each new impression made by the mold, 
so that the most diversified form of legal relation- 
ship may be produced. But this figure of speech 
has its own narrow limits and the suggestion is re- 
pelled that the concrete application of legal relations 
reduces to a mere mechanical process. It is only 
intended to say that whatever the method of applica- 
tion, the materials of application are reducible to 
inflexible logical forms of legal behavior. 

Acts, therefore, to use another figure, are locked- 
up energy when they are the content of a jural rela- 
tion. Hvery jural relation is a symbol of potential 
jural energy. Thus, if 4 has a power of appoint- 
ment over the estate of B, the relation is expressive 
of what A can do. If A exercises his power by ap- 
pointing B’s estate to C, we have kinetic energy. 
Since a fixed terminology is highly desirable to in- 
dicate this process by which the legal energy of acts 
is locked up and released, we have preferred to 
choose the terms involution and evolution not in the 
sense of biology but in the sense of mathematics. 
Thus, when an act is locked-up in a jural relation we 
shall say hereafter, when the need arises, that the 
act is involved in the relation. When the act in- 
volved in a jural relation is released, we shall say 
that it is evolved. 

The specific reason for this choice above other 
competing terms in mechanics or elsewhere is the 
convenience of manipulation in different word in- 
flections. We may have such derivative terms as 
involution and evolution (and for different shades ~ 
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of meaning devolution and resolution), and involu- 
tive and evolutive. To illustrate these terms: Sup- 
-pose that 4 makes a contractual proposal to B. A 
had the power to make the offer because the power 
act was involved in the relation. The evolution of 
the power relation was the actual making of the 
offer. This offer was the involutive fact of B’s 
power to create a contract. B’s exercise of power 
was involved in his relation to A after 4’s proposal. 
B’s power was evolved when he created the contract, 
and the exercise of the power was the involutive fact 
of the contract. 

In the discussion at this point we are treating acts 
as involved in jural relations. Acts in the lay sense 
are always a form of motion, but for juristic pur- 
poses acts may be regarded, like potential energy, as 
being at rest. There is also a usage that speaks of 
rights (jural relations) in motion but that can not 
be, and from a juristic standpoint, it is desirable to 
distinguish sharply between relations and the facts 
which create, or destroy them. In a jural sense, not 
even an act can be considered as motion. We have 
noted three senses of the term ‘act’ (physical, legal, 
and jural). None of these varieties can be ac- 
curatcly regarded as motion. All acts are fact situa- 
tions. All acts are results. This is true even for a 
physical act. If A wounds B by firing a pistol, the 
physical act is the final muscular phenomenon which 
suffices to cause the discharge of the pistol. The 
preceding series of muscular contractions is of no 
legal importance except as evidence of the nature of 
the end of the series and for identification of the 
actor. All acts must be considered as results, since 
nothing in motion is complete. While in fact every- 
thing does move and while motion is perpetual, yet 
for purposes of calculation, it is necessary to posit 
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points of arrest. This is just as true for juris- 
prudence as it is for physics. In mathematics, it is 
necessary for purposes of calculation to accept 
various fictions such as that of absolute space, sur- 
face, line, point, etc. The law also needs devices of 
an analogous kind. The juristic conception of acts, 
whether physical, legal, or jural, falls in that class. 
The idea of jural relation itself is also such a ra- 
tionalizing instrument. We now pass on to consider 
still another of the elements. 


Persons. A person for a layman is always a 
human being, but in jurisprudence a human being 
is only a chattel; i. e., a material substance knowable 
by the senses. A person in jurisprudence (i. e., legal 
person, persona) is not material substance but only 
a_conecept. , The dominus of a legal relation, there- 
fore, is not a given human being but a conceptual or 
ideal person not knowable by the senses but existing 
only in thought. 

Rights are attributed for some purposes to human 
beings in embryo, and sometimes even before con- 
ception. Sometimes a responsibility may be at- 
tributed to a dead man. It often happens that the 
same human being may be two or more legal persons, 
as when he becomes an executor. Sometimes two or 
more persons may unite for the purpose of creating 
a new legal person, as in the case of partnerships or 
corporations. 

The prevailing professional view is that there are 
two classes of legal persons: (a) human beings and 
(b) so-called moral, oe aera bes ea persons. 


rhe eee 


thet ‘these “Tegal persons “differ only ‘in their sub- 
strates. A natural legal person always has for its 
substrate a human being. A corporation aggregate, 
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or a partnership (when considered as an entity) has 
for its substrate a plurality of human beings. A 
foundation (an institution very familiar in European 
law) has for its substrate an aggregate of rights or 
objects which may be owned. There is also a form 
of ‘corporation’ called corporation sole known in 
Church law whose substrate is a succession of human 
beings (e. g., The Catholic Bishop of Chicago). The 
substrate of a legal person may be a human being, 
a plurality of human beings, a succession (with dis- 
continuity) of human beings, a human being who 
is the substrate of another legal person; it may con- 
sist also of economic goods, or of rights. 

The idea of legal personification is in practice even 

carried farther. The State is a legal person having 
for its substr ate an org ganized human society wholly 
ment. In effect the substrate here is not so much 
an aggregate of human beings as a form of social, 
motion, Still another form of substrate is found in 
a court and certain other kinds of office. If the 
judge at a court dies, the court does not cease to 
exist. Here the substrate in essence is the political 
idea of organization. We see, therefore, that per- 
sonateness, a pure concept, may have for its sub- 
strate, human beings, objects, motion, or organiza- 
tion. Since personateness may have this wide range, 
it is not impossible that it might have even a wider 
range 1o anticipate a future substrate, and this, in 
fact, is what occurs when a corporation is organized 
before the payment of capital. 

The conceptual view of personateness is not in con- 
flict with realism, but is a device to further realism 
by facilitating its operations. The mathematical 
analogy may again be here invoked. The object of 
personateness is to further the needs and wants of 
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human society. The first necessity for such an idea 
is found in the State itself. Later its need is felt in 
the organization of local governments and for pro- 
motion of economic enterprises by private persons. 
The same purpose is and may be served by the 
device of the trust, and the trust, in principle, was 
an institution much earlier than the corporation in 
its modern form. The family and clan organization 
of early society was the progenitor alike of the trust 
known to pretorian law and to English equity as 
well as the corporation of later times. There was 
need of working out the common interests of many 
persons. In the clan and family of early law this 
was accomplished by the assumption of power in 
councils of the elders. Later, the interested persons 
had a voice in the acts of the elders, and, later still, 
the primary idea had a vigorous unfoldment in 
various directions. There are today three chief 
survivals of the original institution: (a) commercial 
societies; (b) the trust; and (c) the family council 
of European law. The detail of the matter must be 
passed over. 

The view of the conceptual nature of partnership 
entities and of corporations prevails in our law, 
though not without vigorous dissent. But the ques- 
tion may well be raised, What is the need of the 
conceptual theory in the case of human beings who 
at the last are the centers of all social interests and 
of all social activities? Instances have been sug- 
gested where existent human beings are the holders 
of rights or the bearers of ligations. Instances 
are adducible where rights or ligations may ante- 
date or postdate human existence. Unborn persons 
may have estates or be the victims of negligence. 
Dead men may make contracts and be guilty of torts. 
These instances may be catalogued, perhaps, as 
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abnormalities to be dealt with as one can. The 
emotion of despair or irritation may be indulged for 
the case of the corporation sole or the man with 
multiple legal personateness. It will be said with 
acuteness, if not also with irrelevance, that Siamese 
twins are two human beings. And it may be asked, 
when an executor is imprisoned for a misfeasance 
in the course of duty, what legal person has been 
jailed? 

There can be no ultimate proof for the view here 
advanced any more than for a demonstration in 
geometry. There are several kinds of geometry and 
they are all workable but not equally workable for 
the same given situation. All science, as Mach said, 
is an economy of thought, and the controlling ques- 
tion here ig one of human art and not of unappeal- 
able truth. The conceptual theory works better ag 
a pragmatic tool than the so-called ‘real’ theory be- 
cause it is simpler and therefore more coherent. 
Celestial mechanics may be explained by the Ptole- 
maic or by the Copernican apparatus. The latter 
is preferred not because it is demonstrably true, but 
because it is logically simpler and more coherent. 
The same observation applies to our problem. 

There ig yet another reason supplied by logic 
which can be briefly stated. A relation is conceptual. 
Therefore, the elements of a relation are also con- 
ceptual. This logical fact does not, it may be pointed 
out, lead to any affirmation of any sort regarding 
the existence or non-existence of human beings or of 
things in themselves. That problem is one for a 
metaphysician and not for the mere lawyer. Legal 
reasoning, like other reasoning, is a mental process 
whose elements are conceptual points of reference. 
The legal person, therefore, is such a conceptual 
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point of reference for the mental manipulation of 
jural relations. 

It follows, since human beings (if they do in fact 
exist) are not the domini or servi of legal relations, 
that they can not be distinguished in legal science 
from other material substances. In a word, human 
beings may be the objects of legal relations, but 
they never can be the subjects of these relations. 
Are human beings to be placed in the same class as 
other chattels? The answer is Yes and also No. 
There are various kinds of chattels which differ ac- 
cording to their legal situation. For example, coined 
money of the government is in an entirely different 
class from other ear-marked chattels. A thief may 
make a lawful tender of stolen money to his creditor. 
The creditor after accepting it innocently, may keep 
it against the person defrauded. A borrower may 
tender back different coins. It is a crime to clip 
coined money. At common law, human beings might 
be replevied. Dead human bodies may still be re- 
plevied and living human bodies are restored to 
relatives by habeas corpus. There may be trespass 
to the human body. There may also be trespass to 
an ox. Human beings may be defamed, but so also 
may goods be defamed. In a word, harms done to 
the human body are matched by harms to other 
chattels without anything to point out substantial 
differences in ultimate legal character in procedural 
remedies. But, it will be said, no chattel can accom- 
plish its own release from imprisonment by way of 
habeas corpus. To this it must be answered that no 
human being that is imprisoned can obtain his own 
release either, by way of habeas corpus. And this 
also answers the question of the imprisoned exec- 
utor. Since the explanation may not be obvious to 
all readers, we take leave to state it. 
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When the executor is imprisoned for a misfcasance 
as executor, it is clear that the material substrate 
(the human body) of the executor is in durance. 
Since he has a persona as executor, it is also clear 
that the persona was not imprisoned because it is 
only a concept without dimension or locality. Ac- 
cording to the view represented here, there is for 
this case one human being and two legal persons. 
One of these legal persons may be identified as 
Smith, a merchant. The other legal person is known 
to the law as Smith, executor. Both legal persons 
for different purposes function practically through 
the same human being who may now be called Smith, 
homo. Smith, homo, is imprisoned, but Smith, the 
merchant, and Smith, the executor, are still at large. 
But then someone may interpose that the probate 
court failed to do what it set out to do—it did not 
succeed in imprisoning Smith, the exceutor. This 
is, indeed, a sad state of things. At this point one 
wonders in the face of such manifest injustice, what 
a court would do if one of the Siamese twins com- 
mitted larceny. And then again one remembers with 
pain the case of a dependent household with starv- 
ing children and an invalid mother where the in- 
nocent are punished when the offending husband 
and father is deprived of his freedom. 

The instance put is of interest for the problem of 
discerning the point of separation of one legal person 
from another when the human substrate coincides. 
Here the problem is the same, as, for example, in 
chemistry. Two essentially different chemical com- 
pounds may give precisely the same reaction in one 
or more tests. If a theory of difference is to be 
demonstrated, the tests must be continued in other 
directions. Apply that method of research here. 
Let us assume that a money judgment is entered 
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against Smith, executor. There are leviable goods 
belonging to Smith, the merchant, and other leviable 
goods belonging to Smith, executor. If the sheriff 
levies on goods of Smith, the merchant, can Smith, 
the merchant sue? If he can—and that seems to be 
the fact—then we have proved by a different test 
that the persona of Smith, executor, and of Smith, 
merchant, are different. 

It remains to point out one essential and highly 
important difference between a living human being 
and other chattels. The living human being is the 
only kind of chattel which can perform acts. In a 
lay sense, the lower animals also can act, but in law, 
these motions and the results of them are regarded 
only as events. It is by this principle of human ac- 
tion that the conceptual apparatus of jural relations 
is humanly experienced. 

Having isolated the persona and shown its exist- 
ence apart from homo, it will be desirable to state 
two definitions of considerable importance. 


Legal person. A legal person is a conceptual point 
of reference created by the law for the attribution 
of rights and ligations. The law may and does 
fix the conditions for the creation of legal persons. 
There is here an inherent constitutional factor which 
is the starting point of juridical law. When a social 
organization begins to manifest juridical qualities 
it attributes personateness to all normal human be- 
ings that enter into the organization excepting only 
those who are slaves or aliens. Human societies 
are not the only kind of organized societies that have 
law. Colonies of bees and ants, for example, have 
a scheme of social order not unlike that of human 
societies, but a human society organized as a jurid- 
ical society is physically superior to any other social 
organization in the same territory. Since human 
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beings are the members of juridical societies, the 
personatencss of these members is a constitutional 
principle. 

In the early history of law, there are always 
smaller social units (e. g. the family) which exhibit 
the germinal ideas of personateness, but it is not 
until law has reached a high level that it occurs to 
the lawyer to disassociate the idea of personate- 
ness and humanity. Even to this day, the notion 
prevails that human beings are legal persons. We 
have seen that pergonateness is purely conceptual 
and that the law may attribute personateness to any 
identifiable physical phenomenon including even gso- 
cial tendencies and even the idea of organization. 
The rights and ligatious attributed to the conceptual 
persona (i, e., the legal person) are in the end prac- 
tically realized through the activities of human 
beings. 


Legal personality, Legal personality is the sum 
total.of all the rights and ligations of a persona. 
There are wide differences in persone. Tor ex- 
ample, the persona attributed to a human being is 
more extensive in capacity for rights and ligations 
than the persona attributed to an aggregate of per- 
sons associated in the form of a corporation. For 
example, the persona represented by Smith, homo, 
may have the authorities and responsibilities of mar- 
riage and of parenthood. It may have the right of 
privacy. It may have the right against mental 
disturbance. Similar relations can not be had, for 
example, by a corporation sole even though here, the 
substrate is a single human being. 

Every legal person must have capacity for some 
one or more jural relations. No entity entirely de- 
void of legal capacity for jural relationship can be a 
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legal person. Legal capacity is the quality of legal 
personateness. 

The jural relations in which a jural person stands 
are the measure of his jural personality. Just as 
there are very many differences in the jural capac- 
ities of jural persons, so also are there wide differ- 
ences in the capabilities of jural persons. Capacity 
is the measure of what the jural person may acquire 
by way of jural relationship. Capability is what the 
jural person actually has acquired in jural relation- 
ship. 

These two additional terms, capacity and capabil- 
ity, may be illustrated by a physical example. A 
freight car may have capacity for a stated weight 
and bulk. This weight and bulk may be of different 
sorts of material goods. When these goods are put 
into the freight car, capacity becomes actualized and 
is now capability. Legal capability is the quality of 
legal personality, just as legal capacity is the quality 
of legal personateness. These distinctions are valu- 
able in marking out precisely the subject of dis- 
course, but it needs to be said that like other terms 
already noted, they do not have that inflexibility in 
current professional speech. Our entire profes- 
sional terminology is like a machine where, because 
of looseness of play in the operating levers, there is 
much unnecessary vibration, friction, and lost power. 


Jural things. We have discussed above acts and 
persons which are the primary elements in jural 
relationship. The evolution of every jural relation 
produces a certain jural and also a factual result. 
This result is the jural thing or object of the rela- 
tion. For example, when a debtor tenders his debt 
to the creditor, he performs a duty. Jurally, the 
result has the effect of avoiding for the time being 
a breach of duty. That is to say, the tender of the 
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debt, if refused, does not resolve the debt relation. 
The debtor still owes the debt and must tender again 
on demand. In a word, the legal effect here is to 
transmute a time duty into a demand duty. 

The jural effect also puts the creditor in a position 
where he may, if he chooses, take the object tendered 
(e. g., money). In a word, it creates in the creditor 
a power he did not have before. The factual side of 
the matter is represented by the economic situation 
that arises upon a tender. 

Jural things are not strictly elements of a jural 
relation. They are situations of law (and also of 
fact) to which the jural relation is directed. 


Elements of jural things. Since a jural thing is 
a situation it must be complex. Our purpose here is 
to state the irreducible elements that enter into it. 
Tt will be found on examination of any jural relation 
that when its object is realized, it is analyzable into 
space or motion or matter or into some combination 
of them. It has been observed that jural relations 
are never presented in isolation from other jural 
relations. It is likewise true, it seems, that thing 
elements are never presented in simple form. For 
example, the duty not to intrude on another’s land 
space (ec. g., the superjacent area) when performed 
is analyzable into negative motion (i. e., to refrain) 
from invading the land space. Here the situation 
involves two elements—motion and space. To il- 
lustrate again by a more difficult situation, the duty 
not to harm another by defamation is analyzable into 
negative motion (i. ¢., not to defame) and positive 
motion (i. e., the motions developing business and 
social connections) proceeding from other human 
beings. As a matter of curiosity, it will be observed 
that the ultimate things here are two forms of mo- 
tion, one negative and the other positive. Jllustra- 
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tions involving matter are abundant and readily 
suggest themselves. 

There are also more complex forms of jural 
things. One example may suffice. The purpose to 
be realized by the right of possession is an mn- 
disturbed detention of an object by the dominus of 
the right. The realization of this purpose involves 
something more than negative motion and matter 
which are the ultimate thing elements of the right. 
It involves also a relation between a hnman being 
and an object. We have not yet suggested a name 
for this kind of a relation. The relation is clearly of 
jural significance and it must be labeled and in such 
a way as to be differentiable from jural relations. 

Jural relations without exception are relations of 
one conceptual person to one other conceptual per- 
son. This is the atomic form of jural relationship. 
The molecular forms of jural relations are combina- 
tions of these atomic elements. These complex 
molecular forms of jural relation may be ealled 
Plurinary (plures) relations, suggesting the idea of 
unity and multiplicity. There can be no jural rela- 
tionship between a legal person and a human being 
or between a legal person and an object or between 
a human being and an object or between two objects, 
Since the relation of a human being and an object 
is excluded and since it has jural significance, it may 
be called an infra-jural relation. Every right has 
for its jural thing some form of infra-jural relation. 


§61. Jural Symbology. We have proceeded far 
enough now to introduce the idea of expressing jural 
phenomena by means of symbols. It has been seen 
that a jural relation is a logical construct and that: 
it involves the idea of potential jural energy as ex- 
pressed by the term act, the act being the function 
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of the relation and becoming realized in jural things. 
The logical structure of these operations is simple 
and precise, and equivalent in point of reliability of 
manipulation to the symbols and notation of mathe- 
maties and logic. It may be noticed to be especially 
emphasized, that the symbols already employed for 
the basic jural relations do not in fact rest on words. 

It is common knowledge that our ideas of reality 
can not be demonstrated to be true copies of reality. 
On the contrary, it is fairly supposable that our 
ideas of reality are not counterparts of reality. It 
is, moreover, clear that words are not copies of ideas. 
If the difference between reality and ideas of reality 
is no greater than that of ideas and words, then 
that difference is a very important one. It is one of 
the inherent infirmities of law that it must be ex- 
pressed in words to accomplish its mission in mod- 
ern times, of providing a guide to future conduct, 
especially for the security of commercial transac- 
tions. The word apparatus now available to chart 
reliably the course of constrained behavior, is so 
faulty that much of the labor of the legic profession 
is substantially wasted at untold cost to human go- 
ciety. The superstructure of professional terminol- 
ogy, to be even tolerably adequate, must be based on 
a sound juristic foundation. We are not concerned 
here with the superstructure of terminology but only 
with the juristic foundations of that terminology. 
How far the superstructure may be reformed is not 
here the question. 

We emphasize, again, that the structure of jural 
relations in two basic forms is not a verbal device 
but a logical paradigm. Being a logical form, it 
escapes the defects already indicated. There can be 
no discordance here between word and idea. There- 
fore, the phenomena of law may be indicated re- 
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hably by a system of symbols built up on the two 
basic forms of Duty and Power. It is well known 
that books on the higher mathematics may be writ- 
ten entirely, or with a minimum of verbal explana- 
tion, in symbols. Can the same method be employed 
for legal reasoning? We believe the clear answer is 
that it can be done. We believe that legal reasoning 
can be carried ont completely by symbols. But it is 
a question how far the effort to create the necessary 
symbols will be practically realizable and useful. 
Some examples have already been shown of the pos- 
sibility of stating pasigraphically a given problem 
in a historical serics. Much more is possible. No 
effort has been made to symbolize the character of 
the acts involved in jural relations. It is clear that 
we have only to invent the symbols to show what 
these acts are to achieve a long advanee. Until the 
legic profession is ready to accept the little already 
offered, and until it becomes generally familiar, noth- 
ing will be gained in attempting to pursue the 
problem. Jt may, however, be pointed out that the 
question of symbology may have various solutions. 
It may be a complete system which avoids words 
altogether, beyond a preliminary identification of the 
thing to be treated. At the other extreme, it may 
rest with a minimum degree of symbology. It 
suffices here to indicate the possibilities of construct- 
ing a medium by which legal ideas may be more re- 
liably communicated. 

At this point, we may take brief notice of a hope- 
lessly misguided objection that often is urged against 
the effort to isolate the forms of legal thought. It 
is said that the law is not logical and that experience, 
emotion, prejudice, and mistake, play as great a 
part, or perhaps, even a greater part, than logic. 
This objection confuses two distinct things. The 
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creation of legal rules is one of these things and 
legal reasoning is the other. We have already 
earlier referred to the same matter, but the objec- 
tion is specifically urged against the jural paradigm 
of Claim-Duty and Power-Liability. The matter 
may be disposed of by a few words. In the creation 
of new legal rules, whether by a legislator or by a 
judge, logic is unimportant and even out of place. 
A certain object is sought. That object may be the 
general welfare, the welfare of a class, or even the 
welfare of a small interested group. There is no 
room here for logic. The pursuit of an end is not a 
matter of reason but of the will. The coexistence 
of reasonable ideas, the evaluation of purpose, the 
measurement of means, the anticipation of reactions 
and like concomitants, do not make the process a 
logical one. It remains an exertion of the will, even 
though the offort is aided by reasoning devices. But 
the rule being given, and the question being the ap- 
plication of the rule to given facts, or even tho dis- 
covery of the rule by analogical methods, it is a 
matter primarily of logic, whatever may be the con- 
comitants of emotion, prejudice or ignorance. In a 
word, the effort to discover and isolate the logical 
forms of legal reasoning has no connection with the 
ereation of legal rules. What is to be done with 
these logical forms depends on the legal rules if, as, 
and when they are ascertained. If a new rule is 
made, the creation of it by judge or legislator is not 
a matter of logic at all, except only so far as analog- 
ical reasoning is used. The creation of a new rule 
may be conditioned partly by logic or it may entirely 
avoid logical methods. But if and when the rule is 
given or ascertained, it becomes the premiss of 
logical reasoning. 
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Jural relations have the nature of transcendental 
forms, at least to the extent that they precede legal 
rules and conerete legal relations, but conerete legal 
relations are created by rules of law which must 
operate with the technic of jural relations (i. e., 
abstract logical forms applicable to legal behavior). 
It must, therefore, be apparent that jural relations 
do not determine in advance what legal rules must 
be made any more than a mold can determine what 
material substances will be poured into it. 

While, therefore, the technic of jural relations 
(i. @., the abstract forms) does not predetermine con- 
crete legal rules or concrete legal relationships, yet, 
at times, it may point out error in existing legal 
rules when the basis of the rules is disclosed. For 
example, it is supposed that a power not ‘coupled 
with an interest’ (e. g., to sell a chattel security) 
is extinguished by the death of the grantor. The 
theory of this rule is that sinee the grantee of the 
power must proceed in the principal’s name, the 
power can not be exercised when the principal is 
dead. This reasoning is erroneous in two ways. 
First, it assumes that the power can only be exer- 
cised by invoking the name of the constituent. This 
is false doctrine, attributable to an entirely miscon- 
ceived idea of the nature of a jural power. Sec- 
ondly, the doctrine rests on the incorrect assump- 
tion that human beings and legal persons are the 
same. 

Another instance is that of garnishment where 
one, or both, of the principal parties are domiciled 
beyond the State of the garnishee debtor. Here the 
current doctrine is based on a theory of situs of the 
debt, when it may be shown by jural analysis that a 
debt can not have a situs. 
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Whether, in these cases, the rules would be differ- 
ent if the underlying principle were reformed is not 
certain, but it can hardly be doubted that many 
judge-made legal rules would be different if the basic 
principles were changed. In this direction, jural 
analysis may have a truly creative mission, although 
its chief function is heuristic. 

To sum up these comments, jural symbology may 
be developed more extensively than has yet been at- 
tempted by any jurist, and the chief purpose of this 
method is to make legal reasoning more reliable in 
its premisses and in its results. 


§ 62. Zygnomic and Mesonomic Relations. This 
category is one of the leading and one of the most 
important of juristic devices to clarify the process 
of legal reasoning. The distinction must for a mo- 
ment be postponed until it ean be illustrated by con- 
crete examples. In the foregoing text (§59) a 
graphic illustration is set out of a contractual pro- 
posal ending in a contract. It would be impossible 
to state such a series in precise and accurate terms 
without the various distinctions dealing with jural 
relations, jural functions (acts) and polarity. More- 
over, it would be impossible to state fully such a 
series without the distinction of zygnomic and meso- 
nomic relations. If the diagram referred to is in- 
spected, it will be seen that the relation symbolizing 
.the power to offer and the relation symbolizing the 
power to accept the proposal are shown by paren- 
thesis brackets, while the contract relation of claim- 
duty is shown by use of a square bracket. The 
parenthesis brackets always indicate mesonomic re- 
lations and the square brackets always indicate zyg- 
nomic relations. 

If B makes a contractual offer to A, the offer is 
not a jural relation but a jural act. There can never 
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be a jural act without a preceding jural relation out 
of which it is evolved. Before evolution, the act is 
wvolved in the jural relation. As already shown, 
while the act is locked up in the preceding relation 
(1. @, is involved) it is comparable to potential 
energy. When the act is released (evolved) it is 
comparable 1o kinetic energy. It may be noted by 
way of caution that an event never springs from a 
jural relation. 

Now, to go back a step, the act of offer by B, when 
evolved, creates immediately and directly in A, the 
offeree, a power to accept (i. c, a power to create 
the contract. Law deals with human behavior, but 
B’s offer did not constrain A to do or omit any act, 
but the offer act did have legal consequences in that 
it created a power in A to create a contract, binding 
one or the other to a performance depending on the 
nature of the original proposal. B’s power (rela- 
tion) in no way constrained A, and A’s power (rela- 
tion) in no way constrained B (or B cither). But 
when A acted on his power, the immediate effect 
was to create a contract which did bind B or A or 
both of them, depending on the terms of the original 
proposal. 

We see, therefore, in this simple and familiar ex- 
ample an important distinction in the nature of the 
relations which enter into the series. One kind of 
relation immediately and directly constrains con- 
duct with the support of the law. The other kind of 
relation does not. 

We have here the root of the distinction between 
zyenomic and mesonomic relations. No relation is 
a jural relation unless the evolution of the relation 
has a jural effect (i. e., a result which the law will 
notice directly or indirectly or immediately or con- 
sequentially). Any relation that does not have that 
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operation is not a jural relation. This distinction is 
expressed by the terms ‘nomic’ and ‘anomic’ rela- 
tions. The terms ‘jural’ and ‘non-jural’ relations 
are very nearly but not quite synonymous. The 
term ‘jural’ is always strictly employed in an ab- 
stract sense in contrast with ‘legal.’ Therefore, the 
term ‘nomic’ is broader, indicating both the idea of 
‘jural’ and ‘legal’. 

Put broadly, the function of mesonomic relations 
is to initiate or destroy zygnomic relations. In the 
above example, the function of the mesonomic rela- 
tions (power to offer and power to accept) was to 
initiate the ensuing contract. A zygnomic relation 
is one which works an immediate and direct con- 
straint on human freedom at a given moment with 
the support of the law. This definition is substan- 
tially accurate and it suffices for our present need. 
By elimination, mesonomic relations are all those 
nomic relations that remain. Mesonomic relations 
have many different forms and functions. 

A few additional examples will be put to show the 
ways of practical application of mesonomic relations. 
The power to commit a tort is mesonomic. The duty 
to pay damages for the tort is zygnomic. The power 
to violate a contract is mesonomic. The duty to pay 
damages is zygnomic. The power of an agent to bind 
his principal is mesonomic. Here the agent has the 
power and the principal bears the responsibility. 
The power of a servant (also called privilege) to 
use his master’s goods in the course of employment 
is mesonomic. The power of the principal or master 
to revoke the power of the agent or the privilege 
of the servant is zygnomic. The power of an owner 
of land to eject a trespasser is zygnomic. A duty 
owed by a subject to the sovereign not to commit a 
crime is mesonomic. The power of a prosecutor to 
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prosecute a criminal offender is zygnomic. A lawful 
power of arrest is zygnomic. An immunity from 
arrest is zygnomic. A claim against the State is 
mesonomic, The claim of a disseisee against the 
disseisor not to use the land is mesonomic, but the 
claim of the disseisee that the disseisor shall vacate 
the land is zygnomic. The privilege of an easement 
holder is zygnomic. The claim of the owner that the 
easement holder shall not use the land is mesonomic. 
A debt not susceptible of any defense is zygnomic. 
A debt barred by limitation is mesonomic. 

The question very properly will be asked, what is 
the purpose and utility of these distinctions? Is this 
not merely, even though logically defensible, an un- 
necessary complication? Docs it not merely multiply 
ideas and words without practical need? These aro 
reasonable questions and they are often asked. 

It must be noted here than the terminology al- 
ready set out which designates in detail the various 
features of a jural relation and also to some extent 
the differences in jural relations is only a part of 
what would follow in a full treatment of the matter. 
The idea of jural relationship is not an imaginary 
one; it is clearly demonstrable in the simplest proc- 
esses of legal reasoning. One might, to take a dif- 
ferent course, attempt to treat jural relations like 
the equations of mathematics or the propositions of 
logic. But this would be a purely imaginary and 
figurative method, at once useless and unreliable. It 
would be like the problem of attempting to hyposta- 
tize life on the sun by means of silica bodies in place 
of carbon compounds which are the basic of organic 
structures on the earth. The complication intro- 
duced by addition of new terms must be admitted, 
but here the problem is the same as in any other 
field of knowledge. Before the rise of scientific 
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chemistry there was no need of a technical language 
of chemistry. Lay terms, to designate the kinds of 
matter encountered in the world of human expo- 
rience, sufficed. Air was air, but now we need to 
distinguish various specific gases that enter into it. 

The progress of science is shown by sharper dis- 
tinctions. No branch of chemical science could oper- 
ate with the layman’s distinctions of matter. For 
the layman, there are hard and soft substances, 
solids, liquids, and gases, bitter and sweet sub- 
stances, heavy and light substances, etc., expressing 
the qualities readily apparent to the senses. Chem- 
istry does not take away these useful ideas which 
are the heritage of the human race, but adds to this 
stock of ideas others of a technical nature not open 
to lay observation. The problem herve for law is 
precisely the same. Law is chiefly molar social 
physics, but often it is necessary to test the materi- 
als by chemical methods. 

Another objection sometimes met is that diffieult 
Greek or Latin terms are used wnnecessarily. Let 
us see, A layman may speak of a material sub- 
stance, calling it a rock, and, for many purposes, 
that will do, but if he wants to know precisely what. 
the rock is, let us say for the purpose of assaying 
or for information as to clectric conductivity, re- 
sistance to pressure, absorptive quality, melting 
point, etc., he will need to know a great deal more 
than that he is dealing with a rock. A crop of tech- 
nical terms will at once be encountered. Even the 
most obvious of the arts become esoteric. The tools, 
methods, and operations of ordinary carpentry are 
as esoteric in name to a non-mechanic as the termi- 
nology of the special sciences is to the average lay- 
man. Specialism of words affects not only all the 
sciences and all the arts but even games and sports, 
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The larger part of our language is made up of 
specialized words. It scems too clear for insistence 
on the point, that the language of jurisprudence can 
never be fitted to the mentality and experience of a 
common jury. If the reader has understood the dis- 
tinetion of zygnomic and mesonomic relations and 
perceives the importance of that distinction in a 
precise and accurate analysis of legal problems, he 
may amuse himself by the effort to find words in 
common or uncommon use known to lawyers or a 
jury of the country, to take their place. Likewise, 
he may find entertainment in finding substitutes for 
involution and evolution or polarity and polariza- 
tion, taking heed, of course, that he does not do 
violence to accepted terms, that he accurately ex- 
presses the idea intended, and that he does not suf- 
fer abrasions in his contracts with etymology. 

Put somewhat roughly, a zygnomic relation is 
fonud where the dominus of the relation (a) may 
constrain the servus (b) with the support of the 
law. Zygnomic relations may be cither of duty 
(e. g., duty to pay a debt) or of power (e. g., power 
to eject a trespasser). Often the power of con- 
straint in zygnomic relations affects the natural 
freedom of movement of the servus, but this is not 
always true. Thus, in a power of deviation from a 
highway, the dominus does not cut down the natural 
power of the servus to use his land, but cuts down 
the range of legal advantage in which natural free- 
dom may operate. Again, it must be observed that 
the dominus may constrain the servus in his natural 
freedom, but if this constraint does not have the sup- 
port of the law, the power relation is not zygnomic 
(e. g., power to imprison or to arrest unlawfully). 
This latter power is a mesonomic relation. 
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Here the question intrudes itself, why is the 
power to commit a tort, a jural relation? 

The short answer is, because the effect is a legal 
effect (i. e., one which the law will notice; i. e., for 
the creation of a legal duty). To put it another way, 
one can not create a jural relation by tort act or 
otherwise, unless he had the power, and the power 
to create a jural relation, therefore, is a jural power. 
When fire destroys a building, the event is a jural 
event, and there is no difficulty in regarding any 
fact causative of jural relations as itself jural, 
whether that fact be a lawful or an unlawful act 
or whether it be only an event. 

It may be repeated that the importance of meso- 
nomic relations lies chiefly in two features: (a) it en- 
ables us to rationalize jural consequences in the ere- 
ative and destructive phases of jural relationship ; 
and (b) it enables us to write down a jural series 
where all the jural factors are entered. There is 
still another, a third, important function served by 
mesonomic relations which can not be detailed here 
——it makes it possible to rationalize the problems of 
what is called jural conflict (e. g., of legal and eq- 
uitable rights). 


Nexal and simple termimals. At this point we 
introduce another convenient refinement. Hach jural 
relation has a terminal. There are four such basic 
terminals—Claim, Duty, Power, Liability. It is 
somewhat cumbersome to speak of a zygnomic or 
of a mesonomic claim, etc., and, in order to describe 
the terminal, it will be convenient to use the com- 
parable terms ‘nexal’ and ‘simple,’ respectively, 
leaving the terms zygnomic and mesonomic to desig- 
nate the whole relation. Therefore, a zygnomic re- 
lation has for its terminals a nexal claim and duty 
or a nexal power and liability. A mesonomic rela- 
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tion has for its terminals a simple claim and duty 
or a simple power and liability. 

The terms ‘nexal’ and ‘simple’ as applied to the 
terminals, still leave open the cases of relations 
which unavoidably must be discussed, in an attempt 
to isolate jural relations, where the relation is ano- 
mic. The term recommended for the terminals of 
anomic relations is ‘naked.’ Thus, one relieving an- 
other in a time of distress may reasonably expect 
the other’s gratitude. But the law does not recog- 
nize such a claim as a legal relation. For the pur- 
poses of law, the claim is a naked claim, and the 
duty (of morals, deportment, etc.) is a naked duty. 

By way of digression here, but an important one, 
it must be noticed that the technique of jural rela- 
tionship is never concerned with physical situations 
or with subjective states. When we say that oue 
has the power to arrest, to eject a trespasser, to re- 
enter land, to recapture chattels, to defend himself, 
to offer a gift, to take possession, elc,, we never 
mean physical power but only jural power. The 
evolution of the power, however, is dependent on 
physical power. Likewise, when we say that a man 
has a claim to the performance of a duty, we do not 
mean either a physical or a mental situation. A 
ereditor may forget his claim to have a debt paid, 
but he still has it until the relation is extinguished. 


§63. Classes of Claims. We attempt here to set 
out some of the important classes of claims. We 
shall then set out in a similar way the important 
classes of powers. It will be noticed that while every 
claim is exactly correlative to a corresponding duty, 
and that while every duty is exactly correlative to 
a corresponding claim, these terminals may, for con- 
venience, be classified separately. The significance 
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of this method will appear in the first cxamples 
given below. 


Public and private claims. This category is am- 
biguous. Hither the dominus or the servus may be 
a public person (an officer of the government or be 
the State itself), or both persons may be either pub- 
lic or private persons. In a wide sense, a claim of 
a private person against an officer or against the 
State, is a public claim. In a narrow sense, a claim 
of the State against a private person (e. g., to taxes) 
is a public claim, In the same narrow sense, the 
duty of a private person to obey the criminal law is 
a public duty. On these and other connected points 
there is no settled usage. 


Polarized and unpolarized claims. A claim ig 
polarized if the servus is directly pointed out for 
immediate practical purposes necessarily resulting 
in affirmative legal consequences. If A owes B ao 
debt, the claim ig polarized, since no other person 
in the world can owe that same debt, and, since, if 
A does not pay (or tender), there will be a breach 
of duty. Likewise, if A has lawfully agreed with B 
not to do an act, the claim is polarized, since the per- 
formance of the duty is unique, and failure to per- 
form (i. ¢., by positive act here) results in a breach 
of duty. 

If A owes B a duty not to harm him corporally, 
the claim is unpolarized, since the relation has no 
immediate practical importance until there is a 
breach of duty. 

All unpolarized claims are negative (i. e., the duty 
is negative). Polarized claims may be either nega- 
tive or positive. If the dominus had a contractual 
claim against each person in the world (e. g.) not to 
compete with him in his business, whether the evi- 
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denee of the contract (relation) was a single con- 
tract act or separate contract acts, the relations 
would be polarized as to each person, although the 
duties are in each case negative. If each person in 
a similar way undertook to pay the dominus one dol- 
lar each, the relation would also be polarized. The 
distinction between polarized and unpolarized claims 
does not rest on the number of like duties but upon 
the practical importance of identifying or of not 
identifying the servus of the given relation. 

The term, polarized claim, is nsed here as a sub- 
stitute for the conventional term ‘jus in persouam.’ 
The term unpolarized claim likewise is used here as 
a substitute for ihe conventional term ‘jus in rem.’ 
The conventional terms are very misleading. Hvery 
claim must necessarily be in personam, and there 
ean be no claim against a thing (as ‘in rem’ reads). 

This is one of the fow instances where a eonven- 
tional term should no longer be tolerated, sinee it is 
demonstrable that it leads to bad results. 

This eategory of polarized and unpolarized claims 
is a very important one in any arrangement of legal 
ideas, whether in the form of a code or even for 
pedagogical purposes. It has for many centuries 
been the starting point of legal classification. 


Personal and proprietary claims, This category 
is not wholly satisfactory, but we retain it because 
it is fairly well established among European and 
Anglo-American jurists. 

Personal claims are those having thing-elements 
not in their nature enjoyable by another. Thus, a 
man’s mental security, his reputation, his corporal 
integrity, and his physical freedom pertain to him 
alone. Others may have an interest in them but no 
other person can have them. They cannot be as- 
signed to another for the other’s enjoyment, either 
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by nature or by law. In ancient law, a man might 
sell himself into slavery, but even here there is no 
exception, since freedom is not assigned bunt de- 
stroyed. 

Family relations present a somewhat difficult 
problem for the present purpose. The natural rela- 
tion of parent and child can not be assigned to an- 
other. But another person may adopt the child, so 
that for nearly all practical purposes, the original 
relation may be legally reproduced without the nat- 
ural fact of parentage. Another instance is the 
Levirate of ancient Hebrew law where, upon the 
death of a man without children, the brother or near- 
est kinsman became the husband of the widow. The 
explanation for these instances is not one based on 
a transfer of relations but upon a destruction of the 
relation on one hand and its recreation in new form 
on the other. And here, too, it may be suggested 
that in no case can a jural relation actually be as- 
signed or transferred. The term assignment or 
transfer is a mere figure of speech. 

Proprietary claims are those having thing-cle- 
ments which may be enjoyed by any person. Thus, 
if A owes B a debt, B may ‘assign’ the debt to C. 
Whether the law will recognize such an assignment 
or not is not the test of whether a claim is personal 
or proprietary. Thus, pension claims may not be 
assignable, but yet the claims are proprietary. 
Again, at common law, a chose in action could not be 
assigned so as to make the assignee the direct domi- 
nus of the claim, but in equity it was otherwise. In 
both cases the claim is proprietary. 

The distinction above suggested needs now to be 
made more precise. When there is a personal claim, 
the thing-elements are of such a nature that only 
one person can be uniquely the dominus of that 
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claim. This is clear for the instanees of mental 
security, corporal integrity, etc., but is not so clear 
for legal relations that require duties of other per- 
sons. Only a parent can be a parent, but the legal 
relations may be so altered that another person not 
a parent may claim duties from another’s child and 
exercise powers over him as if he were the parent. 
This complex of relations may to some extent have 
a proprietary cast and in other respects be even an 
economic liability for the parent or the one in loco 
parentis. The economic factor presents difficulties. 
In early law one of the purposes of having children, 
and even many children, was an cconomic advantage 
of the head of the family. Even in modern law, a 
purely contractual arrangement of master and serv- 
ant may have in it after many years, especially as to 
houschold servants, the emotional cloments that so 
largely enter into family life. The difficulties for a 
clear-cut separation of personal and proprietary 
claims are veadily apparent, 

The basis of this dichotomy, as usually stated, is 
economic value. Proprictary claims have economic 
value, and personal claims, it is said, do not have 
economic value. Economic value may be defined as 
exchange value. The legal relations of husband and 
wife are said to be personal because they are said to 
have no economic value. That is true for modern 
law simply because these relations can not now be 
assigned. In primitive law, it was otherwise. Wives 
were legally in the same category as other posses- 
sions. They could be bought and sold and ex- 
changed. The conceptual nature of law is:a logical 
unity and differences in actual legal rules can not be 
made the basis of legal science, since these differ- 
ences are merely matters of time and place. The 
test of assignability is faulty for this reason. The 
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test of economic value is also faulty becanse by 
the definition it rests on assignability. 

There are three solutions of these difficulties. The 
first is to separate claims into two classes: (a) those 
not in their nature assignable (e. g., freedom); 
(b) those whose nature makes assignment possible 
whether the law permits assignment or not (c. g,, 
public office), This dichotomy is unassailable in 
logic but it does not accord with the legal application 
of the terminology. This division, therefore, is only 
what the basis of it points out; viz., of claims assign- 
able or not assignable ex natura rei. 

The second solution is to arrange claims on the 
basis of natural and legal assignability, This method 
of approach will yield (a) claims unassignable by 
nature; (b) claims assignable by nature but un- 
assignable by law. By this solution some pecuniary 
claims such as expectancy of dower, fall in the see- 
ond group (b). 

The third solution is a trichotomy based on ex- 
change value and on direct pecuniary measurement, 
as follows: (a) claims not having direct pecuniary 
measurement and/or exchange value (e. g., right of 
reputation); (b) claims having direct pecuniary 
measurement but having no commercial Value (e. g., 
right of expectant dower) ; (c) claims having direct 
pecuniary measurement and exchange value. 

The last solution above, probably for modern law, 
best expresses the distinction attempted by the 
terms ‘personal’ and ‘proprietary,’ The first divi- 
sion corresponds to ‘personal’ claims; and the sec- 
ond and third divisions correspond to proprietary 
claims. Personal claims, as above analyzed, include 
among others: (a) those arising out of the autonomy 
of the human body (e. g., corporal integrity, repu- 
tation); (b) social relations (e. g., marriage); (c) 
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public relations (e. g., office). Proprictary claims 
embrace various other relations which reduce to 
factual relations of humau beings to objects or to 
future services. The term ‘personal’ is used here 
in a special sense, in contrast with ‘proprictary.’ 
All claims in truth are personal, i. ¢., they are claims 
of one person against another person. 

The first solution above stated is the only one 
which is logically independent. The third solution 
affords the basis of distinguishing the meaning of 
the terms ‘personal’ and ‘proprictary’ in modern 
law, but the terms on this basis of meaning suffer the 
disadvantage already poiuted out, of presenting a 
category of legal relativity. It is comparable to the 
legal division of divisible and indivisible things, or 
the division of principal and accessory things, which 
present instances of economic relativity. 


Jura im re propria and jura ia re aliena. Jus in 
re propria (a right concerning what one owns) is a 
right (claim) that has for its subject matter usually 
something that can be economically used. A. chattel 
(i. @., a perceptible object) is the clearest illustra- 
tion. The owner of a chattel has a jus in ve propria. 

A jus in re aliena (a right concerning what an- 
other owns) is one which usually limits the scope of 
use of a thing owned by another. "Thus, if 4, the 
owner of a chattel, pledges the chattel to B, A has 
a jus in re propria and B has a jus in re aliena. Here 
the right of B limits the previous rights of A. B 
now has the right of possession, but A still remains 
owner. 

The terms Ownership and Jus in re propria are 
not coextensive. It would be a convenience in the 
use of legal terminology if that were the case, but 
unfortunately legal terminology has developed an 
important distinction between the two terms. Ac- 
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cording 10 that distinction, which was made first by 
Roman lawyers, jus in re propria is a broader term 
than ownership. From the standpoint of conven- 
ience and logic, this is indefensible. The difficulty is 
this: ownership is not predicated of all rights but 
only of those based on things (a) having a pro- 
prietary nature, and (b) submitting to factual use. 
Thus, it is not consonant with usage to say that A 
owns his right of reputation, his right of corporal 
integrity, his right to the obedience of his children, 
his claim to a contractual performance, his powers 
(e. g., to offer, to appoint, to defend himself). An- 
alytically, there is no sound objection to saying that 
every right, whether personal or proprietary and 
whether in the form of a claim or a power, is owned, 
but so long as ownership itself is identified with ob- 
jects submitting to economic use, it would he diffieult 
to change the current of our professional language 
by a radical departure in the meaning of the term 
ownership. If all rights can be said to be owned, 
then the distinction shown disappears, and we can 
then contrast the ideas of Ownership and Incum- 
brance in place of the Latin terminology. But it 
would still be necessary to invent a new term for 
Ownership, as used in professional discourse, or 
else to suffer the inconvenience of using the term 
Ownership and Right of Ownership with different 
points of reference. A distinguished jurist, the late 
Sir John Salmond, adopted that solution of the 
problem. 

In this discussion, we shall adhere to the historical 
analysis of these ideas and we must, therefore, re- 
tain the historical Latin terminology. We may now 
point out some of the applications. All applications 
of the distinction between jura in re propria and 
jura in re aliena fall in the sphere of what is called 
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Jural Conflict. A has a claim of corporal integrity. 
B, in certain circumstances, may invade A’s cor- 
poral integrity (e. g., in self-defense, in aid of claims 
to land or chattels). .A’s claim is a jus in re propria. 
B’s conflicting power is a jus in re aliena. Again, A 
having a claim to a money performance by his 
debtor B, may make a mortgage of the debt to C for 
collateral security of C’s claim against 4. Here A 
has a jus in re propria and C has a jus in re aliena. 
Again, A may be a lessee of land and may make a 
sub-lease of part of the premises for part of the 
term to B. Here A has a jus in re propria and B 
has a jusinrealiena. Again, A may be a mortgagee 
of land and may make a sub-mortgage to B. Here 
A has a jus in re propria and B has a jus in re aliena. 
In the last example, it will be noticed that A (the 
mortgageo) is not the owner (where the lien theory 
prevails) of the land, although he may be called the 
owner of hix right of mortgage. 

The last example also presents in clear outline the 
difficulty of the terminology already discussed. If 
one asks, What is A’s legal position, we can not say 
that A is the owner, since the point of reference 
clearly in the lay, and even in the professional, mind, 
is the land. If A is a mortgagee, it would be sur- 
plusage to say that A owns a mortgage right in the 
land. That is the objection to identifying the right 
of ownership with jus in re propria. 

The above discussed classes of Claims (Public and 
Private, Polarized and Unpolarized, Personal and 
Proprietary, and Re Propria and Re Aliena) are the 
chief classes for purposes of analysis and classifica- 
tion. Some of the minor categories now follow with 
briefer treatment. 


Principal and accessory claims. A principal rela- 
tion may stand alone without a coincident accessory 
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relation, but there can not be an accessory relation 
unless there is a principal relation. Thus, a mort- 
gage claim is accessory toa debt. A guaranty claim 
is accessory to a debt. A lien claim is accessory to 
a debt, but in this case it is possible that the debt 
may be that of a person other than the one who owns 
the object of the len, as where a man brings to a 
hotel baggage borrowed from another. 

Another quality of this category of claims is that 
the dominus of an accessory claim is also the dom- 
inus of the principal claim. If A has an easement 
of travel over the land of B, A’s ownership of land 
is the principal claim and the claim of the easement 
is accessory. But in this case, the easement of A is 
not accessory to B’s ownership of the servient land. 
With reference to A’s land, the easement claim of A 
is accessory to A’s claim of ownership, but with ref- 
erence to B’s servient land, 4’s claim of easement is 
a jus in re aliena. 

The practical test and utility of this class of claims 
lies in this, that when the principal claim is assigned, 
the aecessory claim also is assigned, without express 
mention. When a debt is assigned, the assignee is 
entitled to the security of the debt. Thus, when a 
note secured by mortgage is assigned, the mortgage 
security belongs to the assignee of the note. 


Continuing and transitory claims. Some claims 
endure indefinitely; others have more or less definite 
time limitations which fix the point of their termina- 
tion. Thus the following claims are continuing 
claims: the claim to corporal integrity, the claim of 
ownership in lands or chattels, servitudes which run 
with the land. But the following are transitory 
claims: claims to contract performances, claims on 
time and demand commercial paper, claims to dam- 
ages, claims to have possession, 
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It is characteristic of transitory claims that they 
are affected by statutes of limitation. 


Contingent and uncontingent claims. Two pre- 
liminary points need to be noticed. In professional 
parlance, no separation of classes is made for acts 
uncertain to occur and for events uncertain to occur. 
Both are combined under contingency. We follow 
that usage here. The next point is, that while acts 
and events may be contingent, yet the claims that 
are based on them are not contingent. If A has 
guaranteed payment of the debt of B to C, the claim 
of C against A is not contingent in its present exist- 
ence. It is at present a ‘simple’ claim (i. ¢., one of 
the terms of a mesonomic relation). The contingency 
is whether A will ever, because of B’s default, be 
‘nexally’ obligated to C. 

Where A is indebted to B, there is contingency 
whether A will ever pay, but B’s claim is not be- 
cause of that, a contingent claim. All rights are con- 
tingent in their evolution. Even the claim of cor- 
poral integrity is contingent in the evolution of the 
duty, since there can be no legal certainty that some 
person will not infringe his duty. 

A claim is uncontingent if the correlative duty is 
required at the present moment or if it is certain to 
be required in the future as depending (a) on facts 
which will oceur at a time certain (ce. g., contract 
duty performable at a fixed time); (b) on facts cer- 
tain to happen but uncertain in date (¢. g., vested 
remainder); (c) on facts within the control of the 
dominus of the claim (ce. g., promissory note due on 
demand). 


Positwe and negative claims. These claims are 
distinguished by the character of the duty. A’s 
claim of corporal integrity is correlated by a duty 
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so to act as not to impair A’s corporal integrity. 
Here the duty is negative; i. e., not to intrude on the 
sphere of fact represented by A’s corporal integrity. 
If A has a claim against B, requiring the payment 
of money, B’s duty is positive; i. e., to do acts that 
reach the physical sphere of the creditor. 

The acts to which reference above is made are 
‘jural’ acts (i. e., the functions of jural relations). 
Jural acts are distinguished in an important prac- 
tical way from ‘legal’ acts. Thus, if A, by negli- 
gence, fails to warn B, an invitee, of a dangerous 
trap on A’s land, by reason of which failure to warn 
B, B is hurt, the jural act (1. e, the harm to B) was 
positive (i. e, B was harmed), but the legal act 
(i. e., the means by which the harm to B was brought 
about) was negative as to A (i.e, A failed to warn 
B). 
All unpolarized claims are correlated by negative 
jural acts. The greater number in practical oceur- 
rence of polarized claims are correlated by positive 
jural acts. If A, by contract, promises B that he 
will refrain from an act that otherwise he might 
lawfully do, the jural act involved (i. e., which is the 
function of the relation) is negative, although the 
claim is polarized. 


Peremptory and non-peremptory claims. These 
claims also are defined by the nature of the correl- 
ative duty. Where there is a peremptory claim, a 
definite result must be achieved by the servus of the 
duty without reference to surrounding circum- 
stances. Thus, if A owes B money, A must tender 
payment, and until A pays, his duty is not dis- 
charged, no matter what may be the surrounding 
circumstances (e. g., a bank failure by reason of 
which .A is rendered insolvent). In non-peremptory 
claims, the duty is measured by surrounding circum- 
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stances. Thus, 4 owes a duty not to harm B cor- 
porally, but if A, while driving an automobile, 
strikes B, due to the contributory fault of B, B can 
not recover. Contract law deals with peremptory 
claims, while tort law deals almost exclusively with 
non-peremptory claims. 


Self-renewing and non-self-renewing claims. Some 
claims have a substrate, where an unlawful invasion 
of that substrate results in a renewal of all claims 
concerning it, by automatic operation, so long only 
as some part of the substrate remains. Thus, the 
claim to corporal integrity, although infringed re- 
peatedly by the same person or by different persons, 
remains as long as the human being lives. The same 
is true of freedom, of mantal security, of reputation, 
of family relations, of social relations, aud of con- 
tinuing business relations. In some eases, the sub- 
strate will be impaired by nulawlil invasion, so that, 
from the standpoint of damages, a subseqnent wn- 
lawfnl invasion by the same person or by another, 
will requive a different measure of damages, as 
where, for example, at different times, A and B com- 
mit trespasses on the chattel of C, where each tres- 
pass results in an impairment of economic value, 
Some claims renew themselves in full legal and eco- 
nomic scope after infringement. Aun example of this 
is freedom. 

Transitory claims are not self-renewing. If a 
debt is not paid when due, the claim, in general, is 
extinguished, although a new transitory claim will 
arise (e. g., to damages). 


Frangible and wmfrangible claims. Some claims, 
in legal theory, can not be violated. This group in- 
cludes all those claims which are specifically en- 
forced in law or in equity. Thus, if A contracts to 
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convey to B a definite parcel of land, B’s claim in 
equity is infrangible. The corresponding duty can 
not be violated, since a court of equity in a proper 
case will decree specific performance. In this in- 
stance, there is an accompanying claim not to act 
unjustifiably. This latter claim is frangible and it 
is because of the violation of that claim that the 
court proceeds to decree specific enforcement. The 
violation of the latter claim is sometimes regarded 
as a tort, but it seems preferable to regard it as a 
violation of contract duty. That is the theory 
adopted in result in bankruptcy in the cases dealing 
with anticipatory breach. 

A debt, at common law, in theory, was the basis of 
a real action, and its theory was specific enforee- 
ment. A, common instance of an infrangible claim 
at law is the enforcement of the claim to money 
damages. The object here is specific enforcemont. 


Self-regarding and other-regarding claims. 
Claims which exist for their own sake are self- 
regarding claims. Thus, the claim of corporal in- 
tegrity exists for itself. The realization of the 
claim ends with an undisturbed condition of the hu- 
man body. But the claim against assault, so far, if 
at all, as it is not in substance a claim of mental 
security, is an other-regarding claim (i. e., for the 
protection of the claim of corporal integrity). A 
clearer instance is given above; 1. e., where there is 
a claim to have land conveyed pursuant to an en- 
forcible contract. This claim, as we have seen, is 
accompanied by another claim not to act unjustifi- 
ably with reference to the surrounding circum- 
stances which affect the claim. The protecting claim 
is, of course, an other-regarding claim. 

Other-regarding claims are of two varieties (a) 
having the dual nature of self-protection and other- 
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protecting (heterophylaxis); and (b) existing sole- 
ly for the protection of another claim (allophylaxis). 
A. pledge is an example of heterophylaxis. The in- 
stance i the paragraph above is an example of 
allophylaxis. 


Crescent and abruplwe claims. Some claims are 
created by time limitations. Thus, the claim of own- 
ership of land and chattels arising out of adverse 
occupation depends on a time limitation. There are 
two forms of crescence: (a) acerescence and (b) 
decrescence. If A adversely occupies the chattel 
owned by B, A’s claim, as respects ownership, is 
accrescent, and B’s claim of present ownership is 
decreseent. In this instance, however, A’s ac- 
erescent claim does not become a claim of ownership 
until the last moment of time has elapsed. Like- 
wise, until the last moment fixed by law has elapsed, 
B’s claim of ownership is not extinguished, 

Tho significance of this category lies (a) in the 
legal method of fixing the creative and destructive 
affects of crescent claims and (b) in the collateral 
legal offects during the period of erescence. 

Abruptive claims have no time limitation qualify- 
ing their creation or destruction. The great bulk of 
rights in all fields of law are created abruptly. If 
A takes detention of a chattel, the right of posses- 
sion does not arise until the last moment when there 
is realized an objective situation in complete form 
which shows (a) a relation of A to the chattel (b) 
which is normally respected. Again, if 4 makes an 
offer to B, B has a reasonable time to act upon the 
offer. Time here, however, has no connection with 
the ultimate claim; it is simply a collateral condi- 
tion. Contract claims will not arise until B does an 
act which presents a complete objective picture of 
the complex of acts and events which constitute a 
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so-called acceptance. It matters not how long may 
be the series or how many the steps in the series; 
an abruptive claim is not created until the comple- 
tion of the last step which completes the necessary 
conceptual image. 


Umitary claams and common and joint claims, If 
A owes B a debt, the legal relation is dypolie (i. e., 
there are two jural poles) and dyadic (i. e., there 
are two legal persons). All legal relations, without 
exception, reduce to this ultimate form. But when 
A owes a debt to B and C there is a complication. 
The creditors may be ‘common’ creditors or ‘joint’ 
creditors. The distinction of ‘common’ and ‘joint’ 
claims is based on the legal rules which govern the 
creation and destruction of these relations. In other 
respects the juristic problem is the same, 

There are various possible explanations of the 
juristic situation presented by common and joint 
claims. For the illustration put, in the case of joint 
creditors, it is said that there is one claim shared by 
two creditors; and in the case of common. creditors, 
it is said that there are as many claims as there are 
creditors. The difficulty as to joint claims is that it 
is impossible to believe that one claim can be owned 
by two persons or that one duty can be owing to 
two persons. As to common claims, it is not easy to 
see that if there is one duty, for example, to tender 
payment of a debt, that there can be two claims to 
that single duty. 

The same problem is presented for the case of 
joint and common duties and for the case of joint 
and common ownership. 


Claims with a discretionary and a non-discretion- 
ary function. It will be recalled that the ‘function’ 
of a jural relation is the act which is ‘involved’ in 
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it. The term ‘funetion’ here is used in the math- 
ematical sense, as where, for example, the area of a 
square is a function of one of its sides. 

A judge owes a duty to decide questions properly 
presented. In general, a judge also owes a duty to 
litigants, or Lo the sovereign to decide correctly, but 
in numerous instances, a judge may choose within 
limits any one of various possible solutions, es- 
pecially on the administrative side of adjudication 
(e. g., number of witnesses on given issues, length 
of arguments, time to plead). The claims correl- 
ative to these duties have a discretionary function. 
The greater bulk of claims do not have a discretion- 
ary function. Thus, the claim not to be harmed by 
negligence is not correlated by a peremptory duty 
(as above defined) ; nor is the duty in this ease dis- 
eretionary (as herein defined). 

Claims with single and allernalive functions. A 
debtor may by contract have the choice of one per- 
formance or of another. These are called alter- 
native duties. Likewise, a creditor by contract may 
have the choiee of alternative performances. The 
eveater bulk of claims do uot have plural functions. 


Vested and inchoate claims, The term ‘vested’ as 
used here is not contrasted with ‘contingent’ (as 
already hereinbefore defined) but is contrasted with 
‘inchoate.’ If A owes B a debt, A’s claim is vested. 
Tf the statute of limitations has run on the debt, 
A’s claim is now inchoate. The claim may again 
become vested by acknowledgement or partial pay- 
ment. The range of inchoate claims is very wide. 
It includes all cases of claims which are presently 
unenforceable but which may later be made enforce- 
able by acts (e. g., signing a memorandum to satisfy 
the statute of frauds, ratification of an unauthorized 
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act of a putative agent). It includes also those 
claims which point to a substrate which for the pres- 
ent can not be realized but which comes into cxist- 
ence through acts or events. Hxamples of the latter 
group of inchoate claims are expectancy of dower, 
mortgages of future crops, and assignments of fu- 
ture wages. 


Claims based on present enjoyment or future en- 
joyment of a substrate. The claims of ownership, 
of possession, of corporal integrity, of reputation, 
ete: are based on a present substrate. Claims to 
future performances or to future enjoyment of an 
existing or of a future substrate embrace the second 
division of this class of claims. Examples of the 
latter division are a landlord’s reversion, a pledg- 
or’s claim to redemption, claims to have possession, 
remainders, expectancy of dower, ete. 


Claims dependent or not, on notice. This class of 
claims is very important in the law of trusts, eq- 
uitable rights, commercial documents, bankruptcy, 
and elsewhere. For example, an indorsee who takes 
a note before maturity with notice of a defense good 
against the payee gets an invalid title. Again, if a 
man buys a trust res from the trustee without notice 
of the trust, in good faith, and for value, he gets 
good title. Again, a creditor who receives payment 
of an insolvent debtor’s debt without reasonable 
cause to believe etc. does not take a voidable prefer- 
ence. Dependent on the fact of notice, claims are 
created or destroyed. ‘Notice’ probably does not 
mean knowledge but indicates an objective state of 
facts which normally, under the circumstances, 
would induce knowledge. 


Recusable and wrrecusable claims. Recusable 
claims are created by acts of a human being, as by 
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a taking (e. g., occupatio, of a gift of an object, of 
land orally granted) or by acts commonly called 
‘acceptance’ (e. g., of grants, of offers) or by power 
acts which invest claims in the pergon exercising 
the power (e. g., appointment of title to land to one- 
self, judgments, forfeiture of title, rescission). Irre- 
cusable claims are created by events (e. g., birth, 
death, flow of time) or by lawful acts of others 
(e. g., appointment of title by the donee of a power) 
or by unlawful acts of others (e. g., contractual and 
delictal wrongs). , 


Clams which run with things. This category in 
juristic interest compares with the class of claims 
dependent on or affected by notice. This class has 
various manifestations. It is not, in fact, an anom- 
aly, but exists as an expression of the very reason- 
able rule that the assignment of a principal thing 
carries with it, without express mention, all acces- 
sory things. Thus, if a debt secured by pledge is 
assigned by the creditor 1o another, without men- 
tion, of the pledge security, the assignee of the debt 
is entitled to have the security. Hxamples of claims 
which run with the assignment of things are cove- 
nants that run with the land. As the law stands 
today, claims may run as well as duties. Another 
familiar instance is praedial servitudes. If, for ex- 
ample, Blackacre is burdened by an easement in 
favor of Whiteacre, the assignment of Whiteacre 
carries with it in favor of the assignee, the claim of 
the easement. Likewise, the assignment of Black- 
acre carries along a duty in the assignee to permit 
the exercise of the casement. In Roman law, these 
legal relations were figuratively attributed, not to 
the owners of the respective tenements, but to the 
tenements themselves. ‘‘Non personae sed praedia 
debent.’’ Of course, the statement is untrue, since 
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it is impossible, in an accurate sense, that parcels of 
land can be in legal relation to cach other. Another 
instance of a similar nature is the real estate tax. 
In many States, the owner of land does not owe a 
duty to pay real estate taxes, of such a nature that 
he may be sued for the tax in an action of debt, but 
if he does not pay the tax, the Government has the 
power to sell the land or to forfeit the title. Still 
other examples of this category, are the legal rela- 
tions that follow the sale of a going business. The 
claims arising out of good-will, although not ex- 
pressly assigned, go (except in certain cases) with 
the other assets. It has been adjudged in New 
Jersey that a business may be the dominant tene- 
ment of an equitable servitude, and in New York, 
that a chattel may be a servient tenement. 


Legal and equitable claims. Some claims are rec- 
ognized only in law courts. Others are recognized 
only in equity courts. Agaim, some claims are rec- 
ognized both in law courts and in equity courts, 
Assertion of these claims is a matter of procedure 
and dependent on the competence of the couri to 
which they are addressed. 


Sanctional and non-sanctional claims. If A owes 
B a debt, A’s claim is a non-sanctional claim (i. e., 
‘the claim itself does not exist as a sanction). The 
term ‘sanction’ is generally used by laymen, and 
very often, also, by lawyers, in the inadmissible 
sense of ‘authority’ or ‘approval.’ As used here, 
the term sanction always means an evil inflicted by 
the law, or with the consent of the law, for the 
breach of a duty. If B does not pay his debt at the 
due date, he breaks his duty. A broken duty no 
longer exists, but the law inflicts a sanction (i. e., an 
evil) on the debtor by automatically creating a new 
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duty to pay damages. Thal duty can not be vio- 
lated, but, as in other cases of infrangible duties, it 
is accompanied by an accessory duty to liquidate the 
claim (of damages). Later, a judgment may be cn- 
tered liquidating the claim of dumages. The claim, 
based on the Judgment, may be regarded as a sanc- 
tional claim based on the breach of duty to liquidate 
the claim of damages. Later there may be an exe- 
cution on the judgment followed by levy of the 
execution and execution sale. These latter steps fol- 
lowing the judgment are sanctions, but they do not 
chiefly fall in the class of claims, but rather in the 
class of powers, which are not at this point under 
consideration. 

Other terms are in current use to express the dis- 
linetion of sanctional and nou-sauctional claims. 
Thus, we encounter in juristie writings such classes 
of terms as primary (1. ¢, non-sanectional) and see- 
ondary (sanetional); antecedent (uon-sanctional) 
and remedial (sanctional); primary (non-sanction- 
al) and sanchioning. These terms are in various 
ways unsatisfactory, used cither singly or in classes, 
for want of definiteness, 


Procedural and nou-procedural claims. This cate- 
gory is introduced to take the place of one widely 
used by lawyers under the terms Substantive and 
Adjective. The term ‘substantive’ suggests the 
idea of ‘self-regarding’ as applied to a right. The 
term ‘adjective’ suggests the idea of ‘accessory’ as 
applied to a right. These terms (substantive and 
adjective) were popularized by Holland in his fa- 
mous treatise on Jurisprudence and some years later 
Salmond in his brilliant treatise on Jurisprudence 
showed conclusively that the attempted distinction 
sought to be made by the terms, Rights and Rem- 
edies, is logically defective. Salmond substituted 
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for Holland’s terms, Substantive and Procedural. 
We go one step farther by entirely climinating the 
term ‘substantive.’ The reason in a word is that 
various procedural claims are substantive. For ex- 
ample, a judgment is a procedural claim and cer- 
tainly it is a substantive claim; i. e., it is self-regard- 
ing. A judgment is a commutative claim taking the 
place of (e. g.) a non-procedural claim to damages 
which in turn is commutative taking the place of an 
earlier non-procedural claim. What special terms 
if any other, should be employed for Non-procedural 
tights and Remedial rights is another question. 

Procedural claims are all those claims arising in 
litigation from beginning to end; i. e. from summons 
to execution. Procedural claims may exist in litiga- 
tion between the parties, and between parties and 
the officers of government. The following are some 
of the most obvious of such procedural claims. A 
litigant has a claim against the clerk of court that 
the clerk issue a summons, A. litigant has a claim 
against the sheriff that he serve the summons. Ile 
has a claim against the judge that his canse be 
heard. He has a claim against the judge that his 
claim, if made manifest, be recognized by the ap- 
propriate judgment. The litigant has a claim 
against a witness that the witness testify. He has 
a claim against his adversary that the adversary 
do not offer incompetent evidence. 

The whole machinery of law, whether in or 
whether outside of litigation is based on the two 
levers of claim-duty and power-liability. The same 
levers operate in cases brought into courts of ap- 
peal. There are duties of parties to the litigation 
and duties of officers of the court. 

When a case reaches the highest court of appeal, 
it is interesting to note that the claims of parties 
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against the judges to have correct decisions are re- 
duced from a zygnomic to a mesonomic level, if the 
judges as a bench and the court are the same. The 
reason is that the judges of the highest courts do 
not owe a nexal duty to decide correctly, unless there 
is a sanction. We believe, however, that the sounder 
view is that a bench of judges and a court are not 
juristically equivalent. The court remains even 
though all the judges should die at the same mo- 
ment. The court as a court has a distinct persona, 
and there is, on this basis, a nexal duty even of a 
supreme bench of judges to decide correctly since 
the judgment, if erroneous, (under the declaratory 
theory of precedent), may be overruled by the court 
in a later case. The point is very tennous in all its 
aspects, but the solution suggested may be sup- 
ported, we believe, ou the ground that when a bench 
of judges decides incorrectly, the judicial act is not 
that of the court (since the rule of respondeat su- 
perior does not have application here) but is that 
of the government (i. e. the bench of judges). That 
a decision later overruled (i. e. in another case) is 
effective between the parties, is immaterial in this 
discussion, since the declaratory theory does not 
operate on facts already litigated. 

The view taken here of the distinction between the 
judge and the court accords with the premiss of a 
logical unity of the law. 


Duties. We have enumerated above, more than a 
score of classes of claims. The enumeration is 
based on characteristics of claim-duty relations, 
touching the polarity of the relation (e. g., public 
and private); the nature of the substrate of the re- 
lations (e. g., personal and proprietary) ; the nature 
of the functions of the relations (e. g., positive and 
negative); external facts affecting the relations 
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(ec. g., notice); and procedural remedies (e. g., legal 
and equitable). Since claims are exactly correl- 
ative to duties, it is clear that the same classification 
could have been carried out on the basis of claims 
for some cases (e. @., self-renewing claims) and in 
other instances on the basis of duties (@. g., dis- 
eretionary duties) with some advantage in verbal 
manipulation. It is clear, also, that the same clas- 
sification could have been effected on the basis solec- 
ly of duties. 

There is a great advantage, however, in basing 
the classification on claims, instead of duties, be- 
cause the claim is the primary element and the duty 
would not be completely stated without the primary 
element. To employ a metaphor, claims are the 
nouns of legal language, duties are the adjectives, 
and the functions (acts) are the verbs and adverbs. 

For preliminary purposes, the natural and logical 
point of departure is the claim, but it necds to be 
strongly emphasized that in an analytical elabo- 
ration of these classes, the duty and fnnetion ele- 
ments are of chief importance. This may readily 
be made clear by a familiar example. Thus, 4 has 
a claim of corporal integrity and X owes A the duty 
not to impair it. There is only one corporal integ- 
rity of A, but there are scores of ways by which A’s 
corporal security may be impaired by any single 
person. Hach one of these needs to be completely 
elaborated in order that the exact range of the claim 
may be defmed. In each instance, also, there are 
or may be various cxeuses which will affect the duty. 
he claim element, therefore is the line of de- 
parture, but the duty element is the fan-like exten- 
sion of the initial line. I¢ is, therefore, apparent 
that the above enumeration is only a necessary be- 
ginning of a very extensive subject matter which em- 
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braces all the possible aspects in detail of the ques- 
tions that can arise concerning it. How far this 
classification which undertakes to set out the leading 
classes of claims, may be employed in an arrange- 
ment of the law is another question. It is obvious, 
however, that it may, in various ways, be of assist- 
ance in grouping the cnormous mass of detail which 
enters into the corpus juris. 


§ 64. Classes of Powers. Since there are but two 
fundamental kinds of jural relations, it remains 
only to enumerate the significant classes of Powers. 
The characteristics of various of the classes of 
Claims above set out apply also to Powers, and it 
will not be necessary to repeat these classes, but the 
reader may tost his maderstanding of the classes of 
claims by an attempt to apply them to Powers. 


Lawful and unlawful powers. Power of suit, of 
self-defense, to make offers of contract, and to ere- 
ale contracts where offers are made, are examples 
of lawful powers. Stnee law is manifested only by 
reactions against unlawful conduet, it is necessary 
to take account of unlawful powers. Unlawful 
powers when exercised have a moro striking legal 
effect than the exercise of lawful powers. Examples 
of unlawful powers are: all acts that violate duties, 
whether in civil or criminal law (ce. g., torts, crimes, 
breaches of contract). When the law ercates a duty 
it generally gives the servus a power to violate the 
duty. Even in those instances where a duty is in- 
frangible (c. g., specific performance in equity) the 
law must create an accessory, prophylactic duty in 
order that the question, if raised, of failure to per- 
form may be presented, since a court never acts ex- 
cept on the allegation of wrongdoing. 
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All unlawful powers are reflexive; i. «., the effect 
of the unlawful conduct reflects back on the wrong- 
doer by way of a legal sanction. Thus, if a debtor 
does not pay his debt, the unlawful conduct has this 
effect: it destroys the debt (for the purposes of the 
action of assumpsit) and it creates a new claim re- 
quiring the wrongdoer to pay damages. Here one 
evil reflects another. The evil inflicted on the cred- 
itor is reflected back on the debtor. 


Judicial and extra-judicial powers. Some powers 
are exercisable only in, by, or through a court; 
others may be exercised without immediate judicial 
aid. 

Examples of judicial powers are: power of a 
grand jury to present an indiclment, power of a 
criminal prosecutor to act on an indictment when 
presented, power of a judge to admit ox exclude 
testimony, power of a clerk of court to issue an exe- 
cution, power of a sheriff to levy an exeention, ete., 
ete. 

Examples of extra-judicial powers are: powers to 
violate duties, contractual powers (i. e., of offer, 
revocation, acceptance), powers of appointment, 
power of self-defense, agency powers (i. ¢c., power 
to constitute agency, to revoke agency, to act as 
agent), power to sue, to elect remedies, to abandon 
a right, ete., ete. 

It is not usual or correct to speak of the power of 
a legislature in the making, altering, or abrogation 
of laws. The correct term here is ‘competence.’ 
Where a power is delegated to commissions and 
other agencies inferior to the supreme legislature, 
it Is common to speak of the power as an ‘author- 
ity.’ In the field of civil agency (e. g., power 
granted to an agent by a principal to make a con- 
tract for the principal) it is common usage to dis- 
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tinguish between anthority (as that power which 
the principal grants as between himself and the 
agent) and power (as the sum total of the capabil- 
ities with which the agent is invested as between the 
principal and third persons), since in some instances 
the agent has an apparent authority which exceeds 
his actual authority. 

In connection with the remarks touching the com- 
petence of a legislature to legislate, it may be ob- 
served, incidentally, that in the power of a court to 
hear and determine, the distinction between com- 
petence and jurisdiction is often confused. Thus, 
certain kinds of cases are entirely excluded from 
certain courts. For example, a justice of the peace 
is not invested with power to decide a case which in- 
volves an amount exceeding a certain sum of money. 
This is a question of competence and not of jurisdic- 
tion. Jurisdiction is made up both of lawful and un- 
lawful powers. Tf a judge decides incorrectly on a 
question lying within his competence, ho exercises 
an wilawful powcr of jurisdiction. If a judge de- 
cides a case not within his competence, he exercises 
an unlawful power of non-competence. In the field 
of so-called Conflict of Laws (Rights of foreign in- 
cidence) jurisdiction means the competence of a 
State to create rights which, under the rules of law, 
will be recognized in other States. 


Powers with advantageous and disadvantageous 
lrabilities. very Power is correlated by a Liability. 
Sometimes the liability is economically a burden, but 
often it is economically a benefit. The power to 
rescind is a detriment to the servus of the relation. 
Power of offer of contract, of gift, or of grant, is 
correlatively a benefit to the offeree, since the offeree 
has the power to accept or to refuse to accept, 
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measuring the advantages economically (wide sense) 
of his act. 

This use of the term power has encountered some 
resistance, but it is believed to be highly convenient. 
in avoiding a multiplication of terms to indicate the 
same jural relation. In jurisprudence, a liability is 
always a detriment, since the servus can not escape 
it, although in economic fact that which he can not 
avoid is sometimes an economic benefit. Juristic 
science deals with pure facts and is not concerned 
directly with social facts, although social facts will 
generally be determinative of the question, whether 
in conerete form a power exists or does not oxist. 


Ingressive and egressive powers. An ingressive 
power when exercised always creates a new Iegal 
relation of which the dominus of the power is a new 
dominuuy (of the uew relation). Thus, the appointee 
of a power may appoint to himself. Ile now becomes 
the dominus of the claim of ownership in the res ap- 
pointed. If the same appointee appoints to another, 
the power exercised is egressive. If A offers to B 
a promise for an act, A’s powor to offer is egressive, 
but B’s power to accept is ingressive. If A offers to 
Ba promise for a promise, A’s power to offer is 
egressive and B’s power to accept is both egressive 
(as to B’s duty) and ingressive (as to A’s duty). 


Creative and destructive powers. A power is crea- 
tive when if exercised, it creates a new legal relation. 
Unlawful powers are always creative. If a tort is 
committed or a breach of contract, a new legal rela- 
tion is created (i. e., duty to pay damage). Lawful 
powers are commonly destructive of legal relations. 


If a creditor accepts the tender of a debt, he destroys 
the debt relation. 
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Standing midway between creative powers and de- 
structive powers are alterative powers. This third 
term, perhaps, is not juristically accurate, but for 
some legal operations it conveniently expresses the 
result. If the terms of a contract are modified in 
one substantial element among various other sub- 
stantial elements by a later supplemental agreement, 
there is the choice of considering that an entirely 
new contract has been created or of regarding the 
old contract as having been modified. Where the 
law takes the latter view (as, for example, with 
reference to the statute of limitations) the result is 
conveniently explained as alterative. The possible 
juristic difficulty is that jural relations are purely 
ideal and that they can not be treated, therefore, as 
physical objects, but it would seem that if the terms 
creative and destructive may be admitted, that the 
term alterative should not be inadmissible, since the 
terms creative and destructive, as applied to jural 
relations, ave only highly convenient figures of 
speech, But there is a limit to which such figures 
may be advaneed, beyond which the disadvantages 
outweigh the advantages. 

Dostructive powers may be perfectly destructive, 
as in the example last given. Destructive powers 
may also be imperfectly destructive, as where, for 
example, P has made A his agent and A has had a 
course of dealing as agent with 7. P may revoke 
A’s authority, but A’s power to deal with 7 con- 
tinues until 7 has notice of the revocation. 

Destructive powers may also be commutative or 
ultimate. A power to sue for damages for breach of 
a contract or of a tort duty and to take a judgment 
(claim) is a commutative destruction of the claim 
to damages. It is also a commutative creation of a 
new claim (i. ¢., the judgment is substituted for the 
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claim to damages). Ultimate destruction is illus- 
trated by a sale of goods under a levy of execution, 
or by a revocation of an offer, or by a rescission of 
a title. 

Powers are also translative and substitutive. Ina 
sale of goods or grant of land, the transaction, taken 
as a whole, operates for practical purposes to vest 
in the buyer of the chattel or the purchaser of the 
land, substantially the same legal relations that the 
seller or vendor had. In actual jural fact, however, 
the legal relations vested in the buyer or vendee are 
not necessarily the same legal relations that the 
seller or vendor had. Yet, ordinarily, the coincidence 
is complete for most practical purposes. Where a 
sheriff sells a debtor’s goods at execution sale, the 
title vested by the sale is a substitutive title. Both 
terms (i. @., translation and substitutive) are meta- 
phorical only, since no jural relation submits to 
physical manipulation. The torms are commonly 
used and they are convenient, so long as the met- 
aphor is not carried beyond the range of verbal con- 
venience. 


Direct and oblique powers. Direct powers hardly 
need illustration, All of the examples of powers 
already given are direct powers. An example of 
an oblique power is where a debtor by default creates 
a vested responsibility in his surety to pay the debt. 
Before the default of the principal debtor, the ligabil- 
ity of the surety was inchoate; after default, the 
hgability of the surety became vested. 


Powers of unitary and plural function. Commonly 
powers have a plural function. That function may 
be reflexive, commutative, or oblique. A power is 
unitary when only a single relation is created or 
destroyed by its exercise. Unitary powers probably 
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do not in fact exist. They can only be thought of as 
existing by restricting the jural field of reference. 
For example, to take a simple case, if A makes an 
offer of contract to B, the offer creates in B a power 
to create a contract (commonly called a power of 
acceptance) but this is not all the offer creates. 
After the offer is made, the offeror has a power of 
revocation. Therefore, it is clear that the offer act 
(power act) was both ingressive and egressive. If 
it may be assumed that an offer is made in such a 
way as to be legally irrevocable so that an ‘accept- 
ance’ will create a contract in spite of an attempted 
revocation, instead of a claim for damages for the 
revocation, the field is cut down to a minimum, but 
there remains still the difficulty that the offeree in 
the case put, has two powers and not simply one. 
The offeree of such an irrevocable offer has the 
power to accept or to decline. The act of offer, there- 
fore, had a double function. If this difficulty re- 
mains in any form for all cases, the term ‘unitary’, 
as applied to the effect of exercising a power, is 
purely relative with reference to a selected field of 
juval relations. 


Duty and non-duty powers. The power of a 
sheriff to levy an execution is a duty power, since he 
owes a duty to the judgment creditor to make the 
levy. The power of a debtor to tender his debt is 
also a duty power. This is obvious cnough as to the 
accompanying duty, but it is not perhaps so obvious 
in the power aspect, since though the debtor tenders 
his debt, he does not succeed in destroying the debt 
by the tender. Curiously, for such an instance, it is 
the creditor alone who has the power to destroy the 
debt. This is accomplished by exercise of the cred- 
itor’s power to accept the tender. If the creditor 
refuses to accept the tender, the debt still remains 


330 TURAL ANALYSIS (Ca. TV 


and the proof of the proposition is that the creditor 
may sue and recover. There is, however, a jural 
power of tender in this, that if, at any rate, the debt 
is liquidated, the creditor owes a duty when tender 
is made to accept the tender. The proof of this 
statement is that if the ereditor refuses to accept the 
tender of a liquidated debt, he will be muleted for 
costs. So that we see for the instance put, the power 
of the debtor to tender and the power of the creditor 
to accept the tender are both duty powers. 

Non-duty powers are illustrated by the power of 
a landowner to eject a trespasser, the power to make 
an offer, power to appoint, power to recapture goods, 
power to rescind, power to elect a remedy. 

Non-duty powers are contrasted here with unlaw- 
ful (contra-duty) powers. The power to commit a 
tort is a contra-duty power and not a duty power, 
since for the purposes of distinction, the duty to do 
or not to do an act, must, in duty powers, be non- 
conflictive. It is clear that in contra-duty powers, 
the duty and the power are in conflict. There is a 
duty (and also a power) to do an act and a (con- 
flictive) power to do the contrary. 


INDEX 


[Bold-fuce numerals signify extended discussions. 


Abrogative declarations, 145, 
146 

Absolutist theory, 223 

Acts, 22, 142, 266-271, 273, 
274-277; positive, 240, 246, 
269; negative, 240, 246, 269; 
jural, 266-267, 276, 310; le- 
gal, 267-268, 276, 310; physi- 
eal, 268-271, 276; involved in 
a relation, 275-276, 293; 
evolved from a relation, 275- 
276, 298 

Actual law, 8 

Adjudication, 111-112. See also 
JuproraL Punorion 

Adminisiration, 113 

Administrative custom, 194 

Administrative funetion, 27~29 

Administrative tribunals, 35 

Allgemeine Rechtslehre, 21 

Allophylaxis, 318 

Ambiguity, 197, 198 

American Law Institute, pur- 
pose, 5 

American system of law, 25- 
26; deficient in theory, 25; 
precedent in, 167; adopted 
English common law, 169; 
unofficial sources in, 187~191 

Ames, James Barr, 153 

Analytical jurisprudence, 21- 
26, 43; groundwork, 21; jural 
relationships in, 22; person- 
ateness in, 22; facts in, 22; 


Roferences are to pages} 


things in, 22; creative func 
tions in, 23, 26 

Analytical school, 233, 234 

Anglo-American law, 19, 24, 
25, 52, 139 

Anomie relations, 240, 242, 294. 

Applicative function, 208 

Applied law, definition, 6, 220; 
as legal history, 6, 220; tend- 
ency to depart from, 7; ap- 
proximation of ideal law, 7; 
creates prospective dulies 
aud powers, 8; deeisions in 
present affecting future, 9; 
in life, 38 

Aquinas, Thomas, 46, 230 

Ardigd, 233 

Avistotelean logie, 209 

Aristotle, 46 

Attitnde of law toward ex- 
ternal sciences, 212-215 

Aula Regia, 137 

Austin, John, 199, 226; theory 
of law, 151 

Authentication, 192 

Authorities, 255, 259 

Authority, 324, 325 

Authorized conduct, 250 


B 
Baron, Court, 137 
Beale, Joseph H., 153 
Becoming law, 18, 212, 220, 
221; only official and dy- 
namie body, 221; conceptual 
becoming law, 220, 221 


331 


332 


{Bold-inco numorats signify oxtonded discussions. 


Bentham, Jeremy, 219 

Berolzheimer, Fritz, 203 

Blackstone, Sir William, 158, 
189, 258 

Brocards, 153, 155 

Buckle, Henry T., 132 

© 

Canon law, 189 

Capability, jural, 285 

Capacity, jural, 285 

Causal source, 57 

Certainty of logal rules, 173- 
177; effect of Declaratory 
theory on, 175-177 

Cessante ratione legis cessat 
lex ipsa, 168 

Chieftain slate, 81 

Christian, Courts, 137 

Ciiy-states, 79, 88 

Claim, 228, 258, 298; correla- 
tive with Duty, 257-258, 
274; with Wrong, 257-258 

Claim-Duty, relation, 240-242, 
243, 247, 262, 290, 320, 321 

Claims, Classes of, 299-323; 
public, 300, 307; private, 300, 
307; polarized, 300, 307; un- 
polarized, 300-301, 307; per- 
sonal, 301-305, 307; propri- 
etary, 301-305, 307; jura in 
re propria, 305-307; jura in 
re aliena, 305-307 ; principal, 
307-308 ; accessory, 307-308 ; 
continuing, 308; transitory, 
308; contingent, 309; uncon- 
tingent, 309; positive, 309- 
310; negative, 309-310; per- 
emptory, 310-311; non-per- 
emptory, 3810-311;  self-re- 
newing, 311; non-self-renew- 
ing, 311; frangible, 311-312, 
infrangible, 311-312; self-re- 
garding, 312; other-regard- 


INDEX 


Reforencos aro to pruges.} 


ing, 312; crescent, 313; 
abruptive, 313; unitary, 314; 
common, 314; joint, 314; 
with diseretionary function, 
314-315; with non-disere- 
tionary funetion, 314-315, 
with single funetion, 315; 
with altemative functions, 
315; vested, 315; inchoate, 
315; based on enjoyment of 
a substrate, 316; dependent 
or not on notice, 816; recus- 
able, 3816-317; irrecusable, 
316-317; which run with 
thing's, 317-318; legal 318; 
equitable, 318; sanctional, 
318-319; non-sanotional, 
318-319; procedural, 319; 
non-procedural, 8195 sub- 
stantive, 819-320; adjective, 
819 

Clan enstom, 134, 235, 236 

Clan state, 81, 184 

Classification, Dean Wig- 
more’s, 63-65 

Code, European typo, 181; va- 
rious forms of, 225-226 

Codes of ethics, 131 

Codification, 18, 224, 225-226; 
predicted for Anglo-Ameri- 
can system, 18 

Command, distinguished from 
law, 120, 121; in legal rules, 
142-143; word, 151; specifi, 
152 

Commercial societies, 279 

Commission, 28-29, 96, 98, 113 

Common denominators, 255- 
260; number, 259 

Common law, creation of, 4; 
reform by Equity, 47; eus- 
tom in, 159, 160; adoption in 
United States, 169 


INDEX 


fBold-face unmernis signify oxtonded discussivns, 


Communis error facit ius, 167 

Comparative law, contrasted 
with historical jurispru- 
dence, 19-20 

Comparative school, 233, 234 

Competence, 324 

Composite state, 77 

Compulsory eonduet, 250 

Conceptual becoming law, 220- 
221 

Conduct, legal effects of, 246; 
rules intended to govern, 
219, 246; deferred, 246; ob- 
ligatory, 246; compulsory, 
250, authorized, 250, permis- 

. Bive, 250 

Conllict of Laws, 325 

Conservative element, in law, 2 

Jonstitutio tanta, of Justinian, 
165 

Constitution, of the United 
States, 94, 96, 106, 196, 200; 
of American type, 98, 109; 
unwritten, 106; English, 
105; considerations regard- 
ing, 106 

Constitutiones principum, 185 

Construction, 191; rules of, 202 

Constructive juwisprudence, 
37-40, 43-45, 56, 62; statis- 
tical method in, 38; two as- 
pects of, 39, 44, 45 

Contradiction, 197, 198 

Conversion, cross, 259-260; ju- 
vistic, 261-265 

Corporation, 279; aggregate, 
277; sole, 278, 280 

Corrective declarations, 145, 
146 

Correlatives, 257, 274 

County Court, 137 

Court of Cassation, 190 


333 


Raeferoneos are to pages.) 


Couris, functions other than 
adjudicative, 29; make law, 
30; power to declare son- 
gressional legislation uncon- 
stitutional, 106; sovereign 
center in United States, 117; 
Aula Regia, 187; of Pie- 
poudre, 137; Baron, 137; 
Hundred Court, 137; County 
Court, 137; Christian, 137; 
of Policies of Assurance, 
137; Stannery Court, 137 

Cross Conversion of Negatives, 
259-260 

Culture state, 79 

Custom, compared with Morals 
and Law, 184-136; Black- 
stone on, 158; classified, 159- 
160; general immemorial, 
159, adopted, 159; merean- 
tile, 159; local immemorial, 
160; local mercantile, 160; as 
a source of law, 160-161; 
administrative, 194; cannot 
control statute, 222; elan, 
134, 235, 236 

Customary law, 157 


D 

Debilities, 265, 259 

Deelaration of Independence, 
231 

Declaration, legislative, 143 

Declaratory theory, 3-6, 30, 
166, 219; as legal fiction, 4; 
ideal law underlying, 6, 219; 
none in legislation, 10; im- 
perative theory, companion 
of, 11; effect on certainty, 
175-177 

Deferred conduct, 246 

Definition, by essence, 215-216 

Definitional declarations, 145 


a 


[Bold-face numerals signify oxtended discussions. 


Definitive declarations, 
149 
Delegation of powers, 28, 96-99 
Del Veechio, Giorgia, 203 
Derivative jural relations, 252 
Desuetude of legislation, the- 
ory of, 44 
Directory 
149 
Discretion, Rule and, 138-142 
Discretionary, 95 


145, 


declarations, 145, 


Disposition element, of legal, 


rules, 144 

Dogmatic school, 222, 229 

Dominus, 241, 247, 255, 273, 
274 

Droit pur, 21 

Due process clause, 170, 196, 
197 

Duguit, Léon, 228 

Dutios, created by polestative 
declarations, 147-149; in leg- 
islative declarations, 150; in 
legal rules, 143; law creates, 
248; lawful powers accom- 
panied by, 248-249; con- 
straint direct in, 249; com- 
pulsory condnet, 250; as ba- 
sis of classification, 321~323 

Duty, 289, 298, 330; correlative 
of claim, 257-258, 274 


E 
Heonomie relations, 240 
Heonomies, 202, 208-204, 213 
Edieta praetorum, 185 
Blements, of Jural Relation- 
ship, 273-287 
English system of law, studied, 
19; sources in, 1568, 160; 
precedent in, 166-167 
Epistemology, 45, 202, 206 
Equity, 54 
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Esthetic, 202, 206 

Ethie, 202-208, 2138; Morals 
and, 78; contrasted, 122 

Events, 22, 271-278 

Evolution, 275, 276, 293 

Executive funetion, under 
three powers theory, 92, 94~ 
96; two meanings, 95; defini- 
tion, 100, 101 

Exemptions, 255, 259 

Explanatory declarations, 145 

External forms of the state, 77 


F 


Facts, 21, 22, 42, 43 

Facts, juval, 265-278 i) 

Family council, 279 

Family relations, 302, 803 

Fiehte, Johann G., 46 

Formal jurisprudence, part of 
slrueturnl division, 20-86, 
41-43, 66, 62; subdivided by 
analytient and theoretical ju- 
risprudenee, 21; ultimate 
ideas in, 21, 42 

Foundation, 278 

Freedom, Field of, 250-252 

Freie Rechisfindung, 187 

Funchional jurisprudence, 34, 
36 

Findamental jural relations, 
242, 2438-244, 255, 257 

Future Time, in temporal divi- 
sion, 8-9; recapitulation, 14; 
proposed legislation in, 14; 
‘application of law in, 14; re- 
lation to constructive juris- 
prudence, 36-40 


G 


Gaius, 186, 229 
Gareis, Karl, 158 


INDEX 


[Bold-taca numorals signify extondod discussions. 


Generalizations, of legal rules, 
163-155; juristie, 155 

General law, 24, 28, 121, 225 

General legal theory, 21 

German Civil Code, 158, 159, 
181, 226 

Government, 67, 68 

Governmental supremacy, 106- 
107 

Grammatical interpretation, 
195-197 

Green, Dean Leon, 269 

Group cerebration, 11 

Group mind, 17 

Guilds, 89 


i 

Hadrian, 185 

Hegel, Georg, 46, 51, 230 

Hoterophylaxis, 313 

Historical interpretation, 195, 
200-201 

Histovical jurisprudence, part 
of structural division, 15-20, 
34, 40-41, 56, 61; its pur- 
pose, 15; svope of, 18; source 
of materials, 19; primitive 
and developed law fields of, 
19; contrasted with eompar- 
ative law, 19-20; based on 
two premisses, 40-41; school 
of, 208 

Historical method, in teaching 
law, 2 

Historical school, 222, 223-226, 
232 

Historical source, 157 

Hobbes, Thomas, 46, 223 

Hohfeld, Wesley N., 245 

Holland, Thomas H., 319, 320 

Human beings, never subjects 
of legal relations, 281 
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Human Relations, Law and, 
235-236; and Jural Rela- 
tions, 236-237 

Hundred Conrt, 137 

Hypothesis element, of legal 
rules, 44: 

Hypothetical law, 212, 220, 221 


I 


Ideal law, underlies declara- 
tory theory, 6, 219, 221; ap- 
plied law seeks to appyoxi- 
mate, 7; a form of Natural 
Law, 8 

Immunity, 253 

Tmmunity - Disability relation, 
252-264 

Imperative declarations, 150 

Imperative school, 222-223 

Imperative theory, as compan- 
ion of declaratory theory, 
11; (See Imperative school) 

Imperfection, patent, 197; la- 
tent, 197 

Incidence, rights of foreign, 
325 

Incomplete imperatives, 150 

Incompleteness, 197, 198 

Ineumbranee, 306 

Indirect legislation, 30 

Industrial state, 86 

Infama species, 181 

Infra-jural relation, 287 

Institution, 54-55 

Intention, of the legislature, 
11, 201-202 

Internal forms of the state, 77- 
86, 88-89 

International law, 27, 32 

Interpretation, 191-202; 
Sources of, 192-195; official, 
192; unofficial, 193-194; 
Kinds of, 195-201; gram- 
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Interprelation—Continued 
matical, 19-197; logical, 
196, 197-199; spurious, 195, 
199-200; historical, 195, 
200-201; intention of legis- 
lature in, 201; rules of gon- 
struction in, 202 

Interstate Commerce Commis- 
sion, 96 

Involution, 275, 276, 293 


J 


James, William, 209 

Judaie state, 79 

Judicial arbitramont, develop- 
ment of, 236 

Judicial decisions, not wtimate 
sources of luv, 3; affect an 
future litigation, 9-10, 176; 
temporal faels, 15; as souree 
of law, 165-171, 186 

Judicial freedom, 187 

Judicial Lunetion, under threo 
powers theory, 92-94; defini- 
tion, 99, 100 

Judicial precedent, as source 
of law, 166-171 

Jural, 56, 68; to qualify struc- 
tural facts ; definition, 56-57, 
usage, 59-60 

Jural act, 266-267, 276, 310 

Jural conflict, 307 

Jural facts, 265-273; two 
classes, 266 

Jural power, created by potes- 
tative declaration, 147-149 

Jural Relations, Human Rela- 
tions and, 236-237; Unit of 
Legal Reasoning, 237-239; 
contrasted with legal rela- 
tion, 237; Nature of, 239- 
240; contrasted with non- 
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jural relations, 240; two fnn- 
damental kinds of, 242, 243- 
244, 255, 257; Claim-Duty 
type of, 240-242, 243, 247; 
Power-Liability type of, 
242-248, 247; involve con- 
straint, 249; reciprocal 
forms of, 252-255; Immn- 
nity-Disability type of, 252- 
254; Privilege-Inability type 
of, 254-255; two elements in, 
273 

Juval relationship, 21, 22, 228; 
Elements of, 273-287 

Jural source, 156 

dural things, 285-287; ele- 
ments of, 286-287 

Juridical, 56; definition, 57- 
58; usage, 59-60 

Jurisconsalt, 185 

Juris poriti, 56 

Jurisprudence, definition, b5- 
66, 67; historical, 16-20, 40- 
41, 34, 56, 61; formal, 20-86, 
41-43, 56, 62; analytical, 21- 
26, 43; theoretical, 21, 26-86, 
43; constructive, 37-40, 43- 
45, 56; funetional, 34, 36 

Jurisprudence, schools of, 221- 
234; imperative, 222-223; 
historical, 222, 223-226, 232; 
sociological, 222, 226-229, 
232; dogmatic, 222, 229; ra- 
tional, 222, 229-232; meta- 
physical, 232-233; material- 
ist conception, 222; idealist 
conception, 222; neo-FHegel- 
ian, 232, 233; neo-Kantian, 
232, 233; metaphysical posi- 
tivism, 232, 233; analytical, 
232, 234; comparative, 238, 
234 
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Jurisprudentes, 56 

Juvislic, 56, 58; to qualify 
stinelural Laciy, 15; defini- 
tion, 57; usage, 59-60 

Juristie Conversion, 261-265 

Juristie generalization, 155 

Jus, sirnetural use of term, 15 

Jus in personam, 301 

Jus in re aliena, 305, 307 

Jus in rem, 3801 ; 

Jus in re propria, 305, 306, 307 

Jus non seriptum, 158, 225 

Justice, problem of, 46 

Justinian, 165, 174; Digest of, 
189, 192; Corpus Juris of, 
225 


K 


Kant, Immanuel, 46, 230 
Kent, Jumes, 189 

Wing's Peace, 84: 
Kohler, Josef, 228, 238 
Kullursinal, 79 


L 


Laissez Luire state, 81-83, 88 

Latent imperfection, 197 

Latin America, 165 

Law, (term), temporal use of, 
15; contrasted with Juris- 
prudence, 56; usage, 59-60 

Law, A, 120, 121; an abstract 
rule, 120; The Law and, 216~ 
217 

Law, declaratory theory of, 3~ 
6, 10, 11, 30, 166, 175-177, 
219; ideal, 6, 7, 8, 219, 221; 
applied, 6, 7, 8, 9, 38, 220; 
used in decision of cases, 8; 
actual, 8; legislation makes, 
10; imperative theory of, 11; 
is a perpetual becoming, 13, 


tends to become sysiem of 
discretion, 18; positive, 12, 
20, 52, 229; about to be ap- 
plied, 14; comparative, 19; 
categories of, 20; pure, 21; 
basic ideas in, enumerated, 
21; sub-systems of, 24; gen- 
eval, 24, 28, 121, 225; special, 
24, 28, 121, 225; Anglo- 
Ameviean, 19, 24, 25, 52, 189; 
American system of, 25-26, 
27, 167, 169, 187-191; Ro- 
man, 5, 19, 28, 25, 89, 158, 
159, 160, 161, 165, 186, 190, 
203, 807; international, 27, 
32; Nature of, 35, 36, 215- 
221; natural, 8, 38, 52, 177, 
203, 226, 229-230; judiciary, 
58; enacted, 58; is interest 
of the state, 77, 78, 79; and 
Movals, 121-184, 208; Mor- 
als, Customs, and, 184-136; 
State Control of, 186-138; 
Nejentifie development of, 
171-173; Certainty of, 173- 
177; Evils of uncertainty in, 
179-183; Lack of specializa- 
lion with regard to uneer- 
tainty, 183-188; and Other 
Sciences, 202-215; as a so- 
cial science, 202; hypothet- 
ieal, 212, 220, 221; becoming, 
18, 212, 220, 221; Attitude 
towards external sciences, 
212-215; Definition by es- 
sence, 215-216; and a Law, 
216-217; «as constituted of 
rules, 217-219; rational, 229; 
nature basis of, 229-230; 
logic basis of, 230; and THu- 
man Relations, 235~236; as 
a method of protecting free- 
dom, 251 
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Law-making, direct, 185; in- 
divect, 185 

Law merehant, 159 

Laws of Nature, contrasted 
with Politieal Laws, 118-121 

Lawyer, his work of predic- 
tion, 6, 8; logical method in 
his work, 14 

Legal, 58; to qualify temporal 
facts, 15; definition, 59-60; 
usage, 59-60 

Legal act, 267-268, 276, 310 

Legal duties, 240 

Legal history, in past time di- 
mension, 1, 34; recapitula- 
tion, 9; chief working appa- 
ratus of lawyer and student, 
9 

Legal person, 283-284; but one 
elass of, 277 

Legal personality, 284-285 

Legal Philosophy, Schools of, 
51-53; metaphysical, 51; em- 
pirical, 51; unitary, 51; plv- 
ralistie, 51; pragmatists, 51; 
neo-Fegelian, 52; neo-Kan- 
tian, 52; Positivist, 52; Nat- 
ural Law, 52 

Legal reasoning, 256 

Legal Relations, Contrasted 
with Jural Relations, 237; 
Constraint in, 247-250 

Legal Rules, Nature of, 142- 
155, 219; definition, 142; 
commands in, 142; duties in, 
148; elements of, 143-144; 
hypothesis element of, 144; 
disposition element of, 144; 
forms of legislative declara- 
tions, 145-150; Imperative 
character of, 150-160, 223; 
Abstract character of, 151- 
152; Kinds of, 152-153; 
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Generalizalions of, 153-155; 
Sonrees of, 155-191; con- 
siraint in, 247-249, 

Legal Science, Basis of Classi- 
fication, 1; Temporal Divi- 
sion of, 1-14; Structural Di- 
vision of, 15-45; Dean Wig- 
more’s Classification of, 63- 
65 

Legal source, 189 

Legal state, 79, 80-81 

Legic, 58, 59; usage, 59, 60 

Legislation, operates in future 
time, 8,176; as legal history, 
10; no declaratory theory of, 
10; application of, 10; pro- 
posed, in future time dimen- 
sion, 14; temporal fact, 15; 
indireet, 830; Science of, 37; 
thoory of desnoindo of, 445 
problem of, 49-60; mer 
three powers theory (See 
Legislative fimetion); dofi- 
nition, 99, 100, 211; ax 
souree of law, 161-165; Clas- 
sified, 162-164; supreme, 
162; colonial and territorial, 
162; executive, 162; admin- 
istrative, 163; judicial, 163; 
local, 163; special, 164 

Legislative declaration, 143; 
Forms of, 145-150; prelimi- 
nary, 145; definitional, 145; 
explanatory, 145; corrective, 
145, 146; abrogative, 145, 
146; permissive, 145, 147; 
potestative, 145, 147; diveo- 
tory, 145, 149; definitive, 
145, 149; imperative, 150; 
incomplete, 150 

Legislative funetion, under 
three powers theory, 92, 94; 
American constitutions are 
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limitations on, 98, 109; 
where undefined, 98; defini- 
tion, 99, 100; in contrast to 
applicative function, 208 

Legislature, intention of, 11, 
201-202; may exercise other 
functions, 30; restraint 
upon, 39, 103; bicameral, 103 

Levirate, 123, 302 

Lex ipsa, 199 

Lex non seripta, 158, 225 

Lex seripta, 158, 225 

Liability, 298, 325 

Libre recherché, 187 

Ligations, ultimate in jural re- 
lations, 255, 259; attribution 
of, 279 

Literary source, 157 

Logic, 202, 207-212, 213; Arvis- 
totolean, 209 

Logical interpretation, 195, 
197-199 

Lorimer, James, 203 


M 


Maine, Sir Henry, 234 

Maxims, 158, 155 

Mediate denominators, 259, 260 

Menger, Anton, 228 

Mesonomie relations, 292-299; 
function of, 294 

Metaphysical positivism, 232, 
233 

Military preparation, 113 

Ministerial, 95 

Modern state, 79, 81, 83, 84, 98 

Modestinus, 186 

Moral relations, 240 

Morals, and Ethies, 73; Law 
and, 121-134, 203; ethic con- 
trasted, 122; Customs, Law 
and, 184-136 
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N 


Naked terminals, 299 

Natural law, 8, 38, 52, 177, 203, 
226; schools of, 52; rational 
school, 229-230. 

Nature, Laws of, contrasted 
with Political Laws, 118-121 

Nature of law, 35, 36, 215-221; 
under theoretical jurisprn- 
dence, 36 

Nature of rules which control 
conduct, 219-221 

Negation, Forms of, 260-265 

Negative act, 240, 246, 269 

Negatives, general, 261 

Negotiable Instruments Act, 
159 

Noo-Hoegelian school, 232, 233 

Neo-Kantian school, 232, 233 

Nexal terminals, 298-299 

No-Anthovity, 261 

No-Claim, 261, 264 

No-Duty, 261, 264 

No-Ligation, 261 

No-Responsibility, 261 

No-Right, 261 

Nomie relations, 240, 242, 294 

Nomology, classified, 65 

Non-jural relations, 240, 294 

Non-legal source, 189 

Non-official source, 157 

Non-procedural rights, 320 

Notabilia, 153 


0) 


Obligations, 155 

Obligatory conduet, 246 
Official source, 156, 157, 161 
Operation, 113 
Organization, 110 
Ownership, 305, 306 
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Papinian, 186 

Parliament, as sovereign con- 
tex, 117 

Partnership, 278, 279 

Past Time, in temporal divi- 
sion, 1~3; legal history, as 
part of, 1, 9; recapitulation, 
9-12; relation to historical 
jurisprndenee, 15-20 

Patent imperfection, 197 

Paulus, Julius, 186 

Permissive conduel, 250 

Permissive declarations, 145, 
147 

Persona, 277, 282, 283 

Personateness, 21, 22, 42, 43, 
278; state, 66-67 

Persons, 277-284; but one eale- 
gory of legal, 277; legal, 
283-284. 

Philosophy of Law, 45-68, 203; 
basie character of, 45; 
schools of, 51-58 

Physical act, 268-271, 276; no 
positive and negative form 
of, 269 

Physieal relations, 240 

Piepoudre, Courts of, 137 

Plato, 46 

Plebescita, 185 

Plurinary relations, 287 

Polarity, 273-274 

Poles, 273 

Police, 112-113 

Police state, 79, 80, 83, 88, 89, 
119 

Policies of Assurance, Court 
of, 137 

Politics, 202, 205-206, 213 

Polizeistaat, 79 

Positive act, 240, 246, 269 

Positive law, 12, 20, 52, 229 
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Positive declarations, 145, 147 

Pound, Dean Roscoe, 154, 228, 
245 

Power, 298, 325, 330; basie, 
with Duty, 248-250, 289 

Power-Liability relation, 242- 
243, 247, 262, 290, 320. 

Powers, Glasses of, 323-330; 
lawful, 323~324; unlawful, 
323-324; judicial, 324-325; 
extra-judicial, 324-325; with 
advantageous and disadvan- 
tageous liabilities, 325-326, 
ingressive, 3826; egressive, 
826; creative, 326-828; de- 
structive, 326-828; transla- 
live, 828; substilntive, 828; 
direct, 828; oblique, 328; of 
unitary and plural funetion, 
828~329; duty, 329; non 
duty, 829; nolawlnl, 330; 
eontra-dily, 830 

Powers, jural, 228; evoated by 
potestative deelarations, 
347-149; law ereatos, 243; 
accompanied by dutios, 248, 
249; constraint indirect in, 
249; authorized conduct, 250 

Powers of the State, 89~117; 
Three Powers theory, 92-99; 
Logical Separation of Three, 
99-102; Confusion of, 102- 
107; Generalizations on Sep- 
aration of, 107-110; ‘Classifi- 
cation of, 110-114; organiza- 
tion, 110; legislation, 111; 
adjudication, 111~112; po- 
lice, 112-113; revenue, 113; 
operation, 113; administra- 
tion, 113; military prepara- 
tion, 113; representation, 
113 
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Precedent, (See Judicial prece- 

dent; Judicial decisions). 

Preliminary declarations, 145 

Present Time, in temporal divi- 
sion, 3-8; recapitulation, 12- 
14; positive law in, 12; its 
relation to formal jurispru- 
dence, 20-36 

President of the United States, 
powers of, 94-95, 96 

Principle, A, 154-155 

Principle of relativity, 209 

Principles, 60-61 

Privilege-Inability relation, 
264-255 

Problem, of justice, 46; of leg- 
islation, 49 

Protyle, jural, 244 

Proverbs, 1538 

Psychie relations, 240 

Psychology, 202, 204-205 

Puntsehart, 245 

Pure law, 21 


Q 
Quietism, juristic, 13 
R 
Ratio legis, 199 
Rational school, 222, 229-2382 
Rechtsgeschift, 57 
Rechtsstaat,.79, 80 
Reciprocal jural relations, 252- 
255, 257 
Regulatory organizations, so- 
cial, 71-74 
Relation, A, meaning of, 245 
Relativity, principle of, 209 
Religion, 73 
Remedial rights, 320 
Representation, 113 
Responsa prudentum, 185 
Responsibilities, 255, 259, 277 
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' Revenue, 113 

Right, 253, 258 

Right of ownership, 306 

Rights, ultimate in jural rela- 
tions, 255, 259; attribution 
of, 277, 279 

Rights of foreign ineidenee, 
325 

Roman law, 5, 19, 23, 25, 158, 
165, 186, 190, 203, 317; mod- 
ern, 5, 161; studied, 19, 23; 
gens, 89; legal sources in, 
158; custom in, 159, 160, 161 

Rule, A, 120, 121 

Rule and Diseretion, 138-142 

Rules of law, hecoming body as 
used for decisions, 8; retroac- 
tive, 9; retrospective, in legis- 
lation, 9, temporal facts, 15; 
constraint in, 250. See also 
Luqan Ruins 

Rules which control conduct, 
nature of, 219-221 


8 

Sales Act, 159 

Salmond, Sir John, 2465, 306, 
319 

Sanction, in legislative decla- 
rations, 150 

Savigny, Friedrich Kazl yon, 
182 

Schools of jurisprudence. See 
JURISPRUDENCE, SCHOOLS OF 

Schools of legal philosophy, 
See Lncan PHILOSOPHY, 
SoHOOLS oF 

Science, 61-63 

Science of legislation, 37 

Science of the growth of law, 
possibility of, 17 

Sciences, Law and Other, 202- 
215 
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Scientific development of law, 
171-178 

Self-help, 187-138 

Senatus-consulta, 1865 

Separation of powers, 27-30, 
92-117 

Servns, 241, 247, 255, 273, 274, 
323 

Sherman Act, 170 

Simple terminals, 298-299 

Social deportment, 71-72 

Social force, 135 

Socialist state, 86-88 

Sociological school, 222, 226- 
229, 232 

Sociology, law a part of, 202 

Sourees of law, 165, 156; diffi- 
enlt to deal with in our law, 5, 
25; under theoretical juris- 
prudence, 36. See also 
Sounons ov Lucan Runes 

Sources of Loeal Rules, 156- 
191; juval, 166; official, 156, 
157; literary, 157; cansal, 
157; non-official, 157; histox- 
ical, 157; in Rome, 158; cus- 
tom as, 160~161; legislation 
as, 161-165; judicial prece- 
dent as, 186-171; unofficial, 
188-193 

Sovereign, 67, 151 

Sovereign center, 117 

Sovereignty, 21, 30-35, 42, 43; 
of American state, 31; de- 
struction of, 68, 74-77; du- 
ality in United States, 72; 
plural, 75; division of, 75-76 

Specialization, lack of, with re- 
gard to uncertainty, 183-184 

Special law, 24, 28, 121, 225 

Spencer, Herbert, 46 

Spurious interpretation, 195, 
199-200 


Stahl, Friedrich J., 229 

Stammler, Rudolf, 2038 

Standard, A, 154 

Siannery Courts, 1387 

Stare decisis, rule of, 3, 4, 5, 7, 
165, 166, 168, 191 

State, 21-30, 42, 48, 66-117; 
equality in international law, 
32; not subject to law, 34- 
35; a concept, 68; divisions 
of sovereign, government, 
and subjects, 67, 86; irre- 
dueible elements of, 69; ma- 
terial and concepiual aspecis 
of, 70, 74; Interests of, 74~ 
77, 87, 88; External forms 
of, 77; unitary, 77; compos- 
ite, 77; Internal forms of, 
77-86, 88-89; police, 79, 80, 
83, 88, 89, 119; culture, 70; 
legal, 79, 80-81; Judaic, 79; 
city-states, 79, 88; modern, 
79, 81, 88, 84, 98; alan, Bl; 
chieftain, 81; laissez faire, 
81~85; welfare, 838~86, 88, 
89, 98; indusivial, 86; social- 
ist, 86-88; material claments 
of, 87; material content of, 
87; possible development of, 
89; Powers of the, 89-117; 
Three Powers Theory, 92- 
99; Logical Separation of 
Powers, 99-102; Confusion 
of Powers, 102-107; Gener- 
alizations, 107-110; Classifi- 
cation of Powers, 110~114; 
social force in, 115, compro- 
mise nature of, 116; abso- 
lutist theory of, 223 

State Control of Law, 186~138; 
development of, 136-137, 

State Interests, 74-77 
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Statnie, remedial, 202; penal, 
202; in derogation of the 
common law, 202; rules of 
construction for, 202 

Statute of Frauds, 39 

Structural Division, of legal 
seienee, 15-45; subject-mat- 
ter is non-temporal, 15; past 
time, in connection with, 15; 
present time, in connection 
with, 20; future time, in con- 
nection with, 36; historical 
jurisprudence, a division of, 
15-20, 40-41 

Subjects, 67 

Symbology, juval, 287-293 

System, 63 


T 

Temporal Division, of legal sci- 
ence, 1; Past Lime in, I, 93 
Present Time in, 3, 12; Fu- 
ture Time in, 8; its phenom- 
cna as related to those of the 
structural division, 15 

Ten Commandments, 181 

Terminals, 274; nexal, 298~ 
299; simple, 298-299; naked, 
299 

Terminology, 54-63 

Terry, Henry, 245 

Theoretical jurisprudence, 21, 
26-36, 43; basic concepts in, 
26, 43; state, 21-30, 43 

Thibaut, Anton Fr., 182 

Thing-element, 244, 301, 302 
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Things, 21, 22, 42, 43; jural, 
285-287 

Tradition, 153 


Trust, 279 

U 
Ulpian, 186, 229, 230 
Uncertainty, of legal rules, 


Evils of, 177-179; Preven- 
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